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Chapter 8—Definitions and General Requirements

10 CSR 40-8 m

Title 10—DEPARTMENT OF
NATURAL RESOURCES
Division 40—Land Reclamation
Commission
Chapter 8—Definitions and General
Requirements

10 CSR 40-8.010 Definitions.

PURPOSE: This rule sets forth definitions
applicable to 10 CSR 40-3-10 CSR 40-9, pur-
suant to section 444.810, RSMo.

Editor’s Note: The secretary of state has
determined that the publication of this rule in
its entirety would be unduly cumbersome or
expensive. The entire text of the rule has been
filed with the secretary of state. ASTM Stan-
dard D 388-77 is incorporated by reference
as it exists on February 11, 1980. The entire
text of this rule may be found at the head-
quarters of the agency and is available to any
interested person at a cost established by
state law.

(1) Definitions.

(A) As used throughout 10 CSR 40-3-10
CSR 40-9, the following terms have the spec-
ified meaning except where otherwise indi-
cated:

1. Acid drainage means water with a pH
of less than six (6) and in which total acidity
exceeds total alkalinity, discharged from an
active, inactive or abandoned surface coal
mine and reclamation operation or from an
area affected by surface coal mining and
reclamation operations;

2. Acid-forming materials mean earth
materials that contain sulfide minerals or oth-
er materials which, if exposed to air, water or
weathering processes, form acids that may
create acid drainage;

3. Act means the Surface Mining Con-
trol and Reclamation Act of 1977 (P.L. 95-
87);

4. Adjacent area means land located out-
side the affected area, permit area or mine
area, depending on the context in which adja-
cent area is used, where air, surface or
ground water, fish, wildlife, vegetation or
other resources may be adversely impacted
by surface coal mining and reclamation oper-
ations including probable impacts from
underground workings;

5. Affected area means any land or
water surface area which is used to facilitate,
or is physically altered by, surface coal min-
ing and reclamation operations. The affected
area includes the disturbed area; any area
upon which surface coal mining and reclama-
tion operations are conducted; any adjacent
lands the use of which is incidental to surface

coal mining and reclamation operations; all
areas covered by new and existing roads used
to gain access to, or for hauling coal to or
from surface coal mining and reclamation
operations, except as provided in this defini-
tion; any area covered by surface excavations,
workings, impoundments, dams, ventilation
shafts, entryways, refuse banks, dumps,
stockpiles, overburden piles, spoil banks,
culm banks, tailings, holes or depressions,
repair areas, storage areas, shipping areas;
any area upon which are sited structures,
facilities or other property material on the
surface resulting from, or incident to, surface
coal mining and reclamation operations; and
the area located above underground workings.
Public roads may be included in the affected
area and regulated on a case-by-case basis, as
determined by the extent of mining-related
use;

6. Agricultural use means the use of any
tract of land for the production of animal or
vegetable life. The uses include, but are not
limited to, the pasturing, grazing and water-
ing of livestock and the cropping, cultivation
and harvesting of plants;

7. Anthracite means coal classified as
anthracite in ASTM Standard D 388-77. Coal
classifications are published by the American
Society for Testing and Materials (ASTM)
under the title, Standard Specification for
Classification of Coals by Rank, ASTM D
388-77, on pages 220-224. Table I which
classifies the coals by rank is presented on
page 223. This publication is incorporated by
reference as it exists on February 11, 1980;

8. Applicant means any person seeking
a permit from the commission or director to
conduct surface coal mining and reclamation
operations or a revision or renewal of the per-
mit;

9. Approximate original contour means
that surface configuration achieved by back-
filling and grading of the mined areas so that
the reclaimed area, including any terracing or
access roads, closely resembles the general
surface configuration of the land prior to
mining and blends into and complements the
drainage pattern of the surrounding terrain
with all highwalls, spoil piles and coal refuse
may be permitted where it is determined that
they comply with 10 CSR 40-3.049(9) and
(16) and 10 CSR 40-3.130;

10. Aquifer means a zone, stratum or
group of strata that can store and transmit
water in sufficient quantities for a specific
use;

11. Auger mining means a method of
mining coal at a cliff or highwall by drilling
holes into an exposed coal seam from the
highwall and transporting the coal along an
auger bit to the surface;

12. Best technology currently available
means equipment, devices, systems, methods
or techniques which will—

A. Prevent, to the extent possible,
additional contributions of suspended solids
to stream flow or runoff outside the permit
area, but in no event result in contributions of
suspended solids in excess of requirements
set by applicable state or federal laws; and

B. Minimize, to the extent possible,
disturbance and adverse impact on fish,
wildlife and related environmental values and
achieve enhancement of those resources
where practicable. The term includes equip-
ment, devices, systems, methods or tech-
niques which are currently available any-
where even if they are not in routine use. The
term includes, but is not limited to, construc-
tion practices, siting requirements, vegetative
selection and planting requirements, animal
stocking requirements, scheduling of activi-
ties and design of sedimentation ponds in
accordance with 10 CSR 40-3. Within the
constraints of the permanent program, the
commission and director will determine the
best technology currently available on a case-
by-case basis;

13. Buffer zone means a boundary
which establishes a limit of mining-related
disturbance beyond which a variance to the
regulations must be obtained before distur-
bance;

14. Coal means combustible carbona-
ceous rock, classified as anthracite, bitumi-
nous, subbituminous or lignite by ASTM
Standard D 388-77, referred to and incorpo-
rated by reference in the definition of
anthracite in paragraph (1)(A)7.;

15. Coal exploration means the field
gathering of—

A. Surface or subsurface geologic,
physical or chemical data by mapping,
trenching, drilling, geophysical or other tech-
niques necessary to determine the quality and
quantity of overburden and coal of an area; or

B. Environmental data to establish the
conditions of an area before beginning sur-
face coal mining and reclamation operations
under the requirements of the regulatory pro-
gram;

16. Coal mine waste means coal pro-
cessing waste and underground development
waste;

17. Coal preparation area means that
portion of the permitted area used for the
benefication of raw coal and structures relat-
ed to the benefication process, such as the
washer, tipple, crusher, slurry pond(s), gob
pile and all waste material directly connected
with the cleaning, preparation and shipping
of coal, but does not include subsurface coal
waste disposal areas;
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18. Coal preparation area reclamation
means the reclamation of the coal preparation
area by disposal or burial, or both, of coal
waste according to the approved reclamation
plan, the replacement of topsoil and initial
seeding;

19. Coal processing plant or coal prepa-
ration plant means a facility where coal is
subjected to chemical or physical processing
or cleaning, concentrating or other process-
ing or preparation. It includes facilities asso-
ciated with coal preparation activities, includ-
ing, but not limited to, the following: loading
facilities; storage and stockpile facilities;
sheds, shops and other buildings; water treat-
ment and water storage facilities; settling
basins and impoundments; coal processing
and other waste disposal areas; and roads,
railroad and other transport facilities;

20. Coal processing waste means earth
materials which are separated and wasted
from the product coal during the cleaning,
concentrating or other processing or prepara-
tion of coal;

21. Coal processing waste bank means a
surface deposit of coal mine waste that does
not impound water, slurry or other liquid or
semiliquid material;

22. Combustible material means organ-
ic material that is capable of burning, either
by fire or through oxidation, accompanied by
the evolution of heat and a significant tem-
perature rise;

23. Commission means the Land Recla-
mation Commission created by section
444.520, RSMo;

24. Compaction means increasing the
density of a material by reducing the voids
between the particles and is generally accom-
plished by controlled placement and mechan-
ical effort, such as from repeated application
of wheel, track or roller loads from heavy
equipment;

25. Cropland means land used for the
production of adapted crops for harvest,
alone or in a rotation with grasses and
legumes and includes row crops, small grain
crops, hay crops, nursery crops, orchard
crops and other similar specialty crops;

26. Cumulative impact area means the
area, including the permit area within which
impacts resulting from the proposed opera-
tion may interact with the impacts of all antic-
ipated mining on surface and ground water
systems. Anticipated mining shall include, at
a minimum, the entire projected lives through
bond release of:

A. The proposed operation;

B. All existing operations;

C. Any operations for which a permit
application has been submitted to the Land
Reclamation Program; and

D. All operations required to meet
diligent development requirements for leased
federal coal for which there is actual mine
development information available;

27. Department means the Department
of the Interior;

28. Director means the director of the
Land Reclamation Commission;

29. Director of the office means the
director of the Office of Surface Mining
Reclamation and Enforcement or the repre-
sentative of the director of the office;

30. Disturbed area means an area where
vegetation, topsoil or overburden is removed
or upon which topsoil, spoil, coal processing
waste, underground development waste or
noncoal waste is placed by surface coal min-
ing operations. Those areas are classified as
disturbed until reclamation is complete and
the performance bond required by 10 CSR
40-7 is released;

31. Diversion means a channel,
embankment or other man-made structure
constructed to divert water from one (1) area
to another;

32. Downslope means the land surface
between the projected outcrop of the lowest
coalbed being mined along each highwall and
a valley floor;

33. Embankment means an artificial
deposit of material that is raised above the
natural surface of the land and used to con-
tain, divert or store water, support roads or
railways or for other similar purposes;

34. Ephemeral stream means a stream
which flows only in direct response to pre-
cipitation in the immediate watershed or in
response to the melting of a cover of snow
and ice and which has a channel bottom that
is always above the local water table;

35. Existing structure means a structure
or facility used in connection with or to facil-
itate surface coal mining and reclamation
operations for which construction begins pri-
or to the approval of a state program;

36. Federal lands means any land,
including mineral interest, owned by the
United States, without regard to how the
United States acquired ownership of the lands
or which agency manages the lands. It does
not include Indian lands;

37. Federal lands program means a pro-
gram established by the secretary pursuant to
Section 523 of the Act to regulate surface
coal mining and reclamation operations on
federal lands;

38. Federal program means a program
established by the secretary pursuant to Sec-
tion 504 of the Act to regulate coal explo-
ration and surface coal mining and reclama-
tion operations on nonfederal and non-Indian

lands within a state in accordance with the
Act and 30 CFR 736;

39. Fugitive dust means that particulate
matter not emitted from a duct or stack which
becomes airborne due to the forces of wind
or surface coal mining and reclamation oper-
ations or both. During surface coal mining
and reclamation operations it may include:
emissions from haul roads; wind erosion of
exposed surfaces, storage piles and spoil
piles; reclamation operations; and other
activities in which material is either removed,
stored, transported or redistributed;

40. Groundwater means subsurface
water that fills available openings in rock or
soil materials to the extent that they are con-
sidered water saturated;

41. Half-shrub means a perennial plant
with a woody base whose annually produced
stems die back each year;

42. Head-of-hollow fill means a fill
structure consisting of any material, other
than coal processing waste and organic mate-
rial, placed in the uppermost reaches of a
hollow where side slopes of the existing hol-
low measured at the steepest point are greater
than twenty degrees (>20°) or the average
slope of the profile of the hollow from the toe
of the fill to the top of the fill is greater than
ten degrees (>10°). In fills with less than
two hundred fifty thousand (<250,000)
cubic yards of material, associated with con-
tour mining, the top surface of the fill will be
at the elevation of the coal seam. In all other
head-of-hollow fills, the top surface of the
fill, when completed, is at approximately the
same elevation as the adjacent ridge line, and
no significant area of natural drainage occurs
above the fill draining into the fill area;

43. Highwall means the face of exposed
overburden and coal in an open cut of a sur-
face coal mining activity or for entry to
underground mining activities;

44. Historically used for cropland
means—

A. Lands that have been used for
cropland for any five (5) years or more out of
the ten (10) years immediately preceding the
acquisition, including purchase, lease or
option, of the land for the purpose of con-
ducting or allowing through resale, lease or
option the conduct of surface coal mining and
reclamation operations;

B. Lands determined on the basis of
additional cropland history of the surround-
ing lands and the lands under consideration,
that the permit area is clearly cropland but
falls outside the specific five (5)-year-in-ten
(10) criterion, in which case the regulations
for prime farmland may be applied to include
more years of cropland history only to
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increase the prime farmland acreage to be
preserved; or

C. Lands that would likely have been
used as cropland for any five (5) out of the
last ten (10) years immediately preceding
acquisition but for the same fact of ownership
or control of the land unrelated to the pro-
ductivity of the land;

45. Hydrologic balance means the rela-
tionship between the quality and quantity of
water inflow to, water outflow from and
water storage in a hydrologic unit, such as a
drainage basin, aquifer, soil zone, lake or
reservoir. It encompasses the dynamic rela-
tionships among precipitation, runoff, evapo-
ration and changes in ground and surface
water storage;

46. Hydrologic regime means the entire
state of water movement in a given area. It is
a function of the climate and includes the
phenomena by which water first occurs as
atmospheric water vapor, passes into a liquid
or solid form, falls as precipitation, moves
along or into the ground surface and returns
to the atmosphere as vapor by means of evap-
oration and transpiration;

47. Imminent danger to the health and
safety of the public means the existence of
any condition or practice, or any violation of
a permit or other requirements of the law in
a surface coal mining and reclamation opera-
tion, which condition, practice or violation
could reasonably be expected to cause sub-
stantial physical harm to persons outside the
permit area before the condition, practice or
violation can be abated. A reasonable expec-
tation of death or serious injury before abate-
ment exists, if a rational person subjected to
the same condition or practice giving rise to
the peril, would avoid exposure to the danger
during the time necessary for abatement;

48. Impounding structure means a dam,
embankment or other structure used to
impound water, slurry or other liquid or
semiliquid material;

49. Impoundment means all water, sedi-
ment, slurry or other liquid or semiliquid
holding structures and depressions, either
naturally formed or artificially built;

50. In situ processes means activities
conducted on the surface or underground in
connection with in-place distillation, retort-
ing, leaching or other chemical or physical
processing of coal. The term includes, but is
not limited to, in situ gasification, in situ
leaching, slurry mining, solution mining,
bore-hole mining and fluid recovery mining;

51. Intermittent stream means a stream
or reach of a stream that—

A. Drains a watershed of at least one
(1) square mile; or

B. Is below the local water table for at
least some part of the year, and obtains its
flow from both surface runoff and groundwa-
ter discharge;

52. Land use means specific uses or
management-related activities, rather than the
vegetation or cover of the land. Land uses
may be identified in combination when joint
or seasonal uses occur. Changes of land use
or uses from one (1) of the following cate-
gories to another shall be considered as a
change to an alternative land use which is
subject to approval in the permit and plan:

A. Cropland means land used for the
production of adapted crops for harvest,
alone or in a rotation with grasses and
legumes and includes row crops, small grain
crops, hay crops, nursery crops, orchard
crops and other similar specialty crops. Land
used for facilities in support of cropland
farming operations which is adjacent to or an
integral part of these operations is also
included for purposes of these land use cate-
gories;

B. Pasture means land used primarily
for the long-term production of adapted,
domesticated, forage plants to be grazed by
livestock or occasionally cut and cured for
livestock feed. Land used for facilities in sup-
port of pastureland or land occasionally cut
for hay which is adjacent to or an integral
part of these operations is also included;

C. Prime farmland means an area
which has been historically used for crop pro-
duction, as defined previously, and which has
prime farmland soils as defined by the Unit-
ed States Department of Agriculture, Soil
Conservation Service in 7 CFR 657;

D. Woodland means land used or
managed for the long-term production of
wood, wood fiber or wood-derived products.
Land used for facilities in support of forest
harvest and management operations which is
adjacent to or an integral part of these opera-
tions is also included;

E. Residential includes single- and
multi-family housing, mobile home parks and
other residential lodgings. Land used for
facilities in support of residential operations
which is adjacent to or an integral part of
these operations is also included. Support
facilities include, but are not limited to, vehi-
cle parking and open space that directly relate
to the residential use;

E Industrial/commercial means land
used for—

(I) Extraction or transformation of
materials for fabrication of products, whole-
saling of products or for long-term storage of
products. This includes all heavy and light
manufacturing facilities such as lumber and
wood processing, chemical manufacturing,

petroleum refining and fabricated metal prod-
ucts manufactured. Land used for facilities in
support of these operations which is adjacent
to or an integral part of that operation is also
included. Support facilities include, but are
not limited to, all railroad or other trans-
portation facilities; and

(II) Retail or trade of goods or ser-
vices, including hotels, motels, stores, restau-
rants and other commercial establishments.
Land used for facilities in support of com-
mercial operations which is adjacent to or an
integral part of these operations is also
included. Support facilities include, but are
not limited to, parking, storage or shipping
facilities;

G. Recreation means land used for
public or private leisure-time use, including
developed recreation facilities such as parks,
camps and amusement areas, as well as areas
for less intensive uses such as hiking, canoe-
ing and other undeveloped recreational uses;

H. Fish and wildlife habitat means
land dedicated wholly or partially to the pro-
duction, protection or management of species
of fish or wildlife;

1. Water includes land used for storing
water for beneficial uses such as stockponds,
irrigation, fire protection, flood control and
water supply; and

J. Undeveloped land means land that
is undeveloped or, if previously developed,
land that has been allowed to return naturally
to an undeveloped state or has been allowed
to return to forest through natural succession;

53. Law, the law, this law, state surface
coal mining and reclamation law or surface
coal mining law means sections 444.800—
444.940, RSMo;

54. Mine plan area means the same as
the permit area. Other terms defined in this
rule which relate closely to mine plan area
are—

A. Affected area, which will always
be within or the same as the permit area; and

B. Adjacent area, which may sur-
round or extend beyond the affected area,
permit area or mine plan area;

55. Mulch means vegetation residues or
other suitable materials that aid in soil stabi-
lization and soil moisture conservation, thus
providing microclimatic conditions suitable
for germination and growth;

56. Noxious plants means species that
have been included on official state lists of
noxious plants;

57. Office means the Office of Surface
Mining Reclamation and Enforcement (OSM-
RE) established under Title II of the Act;

58. Operator means any person engaged
in coal mining;

Rebecca McDowell Cook
Secretary of State

(3/31/95)

CODE OF STATE REGULATIONS



Division 40—Land Reclamation Commission

m 10 CSR 40-8—NATURAL RESOURCES

59. Other treatment facilities means any
chemical treatments, such as flocculation or
mechanical structures, such as clarifiers, that
have a point source discharge and that are uti-
lized to prevent additional contributions of
suspended solids to stream flow or runoff
outside the permit area;

60. Outslope means the face of the spoil
or embankment sloping downward from the
highest elevation to the toe;

61. Overburden means material of any
nature, consolidated or unconsolidated, that
overlies a coal deposit excluding topsoil;

62. Perennial stream means a stream or
part of a stream that flows continuously dur-
ing all of the calendar year as a result of
groundwater discharge or surface runoff. The
term does not include intermittent stream or
ephemeral stream;

63. Performance bond means a surety
bond, personal bond or a combination of
them, by which a permittee assures faithful
performance of all the requirements of the
regulatory program and the requirements of
the permit and reclamation plan;

64. Permanent diversion means a diver-
sion remaining after surface coal mining and
reclamation operations are completed which
has been approved for retention in the permit
and plan and other appropriate state and fed-
eral agencies;

65. Permit means a permit to conduct
surface coal mining and reclamation opera-
tions or coal exploration operations issued by
the commission pursuant to the regulatory
program;

66. Permit area means the area of land
indicated on the approved map submitted by
the operator with his/her application, which
area of land shall be covered by the operator’s
bond and shall be readily identifiable by
appropriate markers on the site;

67. Permittee means a person holding a
permit or required by this law to hold a per-
mit issued by the commission or director pur-
suant to this law to conduct surface coal min-
ing and reclamation operations and coal
exploration;

68. Person means any individual, part-
nership, copartnership, firm, company, pub-
lic or private corporation, association, joint
stock company trust, estate, political subdivi-
sion or any agency, board, department or
bureau of the state or federal government, or
any other legal entity which is recognized by
law as the subject of rights and duties;

69. Person having an interest which is or
may be adversely affected or person with a
valid legal interest shall include any person:

A. Who uses any resource of eco-
nomic, recreational, aesthetic or environmen-
tal value that may be adversely affected by

coal exploration or surface coal mining and
reclamation operations or any related action
of the commission or director; or

B. Whose property is or may be
adversely affected by coal exploration or sur-
face coal mining and reclamation operations
or any related action of the commission or
director;

70. Plan means the reclamation plan
submitted by an applicant as a condition
precedent to receiving a permit;

71. Precipitation event means a quantity
of water resulting from drizzle, rain, snow,
sleet or hail in a limited period of time. It
may be expressed in terms of recurrence
interval. As used in these rules, precipitation
event also includes that quantity of water
emanating from snow cover as snow melts in
a limited period of time;

72. Previously mined area means land
affected by surface coal mining operations
prior to August 3, 1977, that has not been
reclaimed to the standards of 10 CSR 40
Chapters 3-8;

73. Prime farmland means land which
historically has been used for cropland and
which meets the technical criteria established
by the secretary of agriculture in 7 CFR 657
(FR Vol. 4, No. 21) on the basis of factors
such as moisture, availability, temperature
regime, chemical balance, permeability, sur-
face layer composition, susceptibility to
flooding and erosion characteristics;

74. Public office means a facility under
the direction and control of a governmental
entity which is open to public access on a
regular basis during reasonable business
hours;

75. Recharge capacity means the ability
of the soils and underlying materials to allow
precipitation and runoff to infiltrate and reach
the zone of saturation;

76. Reclamation means those actions
taken to restore mined land, as required by
the regulatory program, to postmining land
use approved in the permit and plan;

77. Reclamation plan means a plan sub-
mitted by an applicant for a permit which sets
forth a plan for reclamation of the proposed
surface coal mining operations;

78. Recurrence interval means the inter-
val of time in which a precipitation event is
expected to occur once on the average. For
example, the ten (10)-year, twenty-four (24)-
hour precipitation event would be that twen-
ty-four (24)-hour precipitation event expected
to occur on the average once in ten (10)
years;

79. Reference area means a land unit
maintained under appropriate management
for the purpose of measuring vegetation
ground cover, productivity and plant species

diversity that are produced naturally or by
crop production methods approved in the per-
mit and plan. Reference areas must be repre-
sentative of geology, soil, slope and vegeta-
tion in the permit area;

80. Refuse pile means a surface deposit
of coal mine waste that does not impound
water, slurry or other liquid or semiliquid
material;

81. Regional director means a regional
director of the office or a regional director’s
representative;

82. Regulatory program means the law
and all regulations adopted pursuant to the
law and submitted to and approved by the sec-
retary of the office;

83. Renewable resource lands means
aquifers and areas for the recharge of aquifers
and other underground waters, areas for agri-
cultural or silvicultural production of food
and fiber and grazing lands;

84. Road means a surface right-of-way
for purposes of travel by land vehicles used in
coal exploration or surface coal mining and
reclamation operations. A road consists of the
entire area within the right-of-way, including
the roadbed, shoulders, parking and side
area, approaches, structures, ditches, and
surface. The term includes access and haul
roads constructed, used, reconstructed,
improved or maintained for use in coal explo-
ration or surface coal mining and reclamation
operations, including use by coal-hauling
vehicles to and from transfer, processing or
storage areas. The term does not include
ramps and routes of travel within the imme-
diate mining area or within spoil or coal mine
waste disposal areas.

A. Class I road means a road that is
utilized for transportation of coal.

B. Class II road means any road, oth-
er than a Class I road, planned to be used
over a six (6)-month period or longer.

C. Class III road means any road,
other than a Class I road, planned to be used
over a period of fewer than six (6) months;

85. Safety factor means the ratio of the
available shear strength to the developed
shear stress, or the ratio of the sum of the
resisting forces to the sum of the loading or
driving forces, as determined by accepted
engineering practices;

86. Secretary of the office means the
secretary of the interior or the secretary’s
representative;

87. Sedimentation pond means a prima-
ry sediment control structure designed, con-
structed and maintained in accordance with
10 CSR 40-3.040(6) and including, but not
limited to, barrier, dam or excavated depres-
sion which slows down water runoff to allow
sediment to settle out. A sedimentation pond
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shall not include secondary sedimentation
control structures, such as straw dikes,
riprap, check dams, mulches, dugouts and
other measures that reduce overland flow
velocity, reduce runoff volume or trap sedi-
ment, to the extent that those secondary sed-
imentation structures drain to the sedimenta-
tion pond;

88. Significant, imminent environmental
harm to land, air or water resources means an
environmental harm is—

A. An adverse impact on land, air or
water resources, which resources include, but
are not limited to, plant and animal life;

B. Imminent, if a condition, practice
or violation exists which—

(D) Is causing harm; or

(II) May reasonably be expected to
cause harm at any time before the end of the
reasonable abatement time that would be set
under section 444.855.2, RSMo; and

C. Significant if that harm is appre-
ciable and not immediately reparable;

89. Slope means average inclination of a
surface, measured from the horizontal, gen-
erally expressed as the ratio of a unit of ver-
tical distance to a given number of units of
horizontal distance (for example, 1v:5h
(20%)). It may also be expressed as a percent
or in degrees;

90. Soil horizons means contrasting lay-
ers of soil parallel or nearly parallel to the
land surface. Soil horizons are differentiated
on the basis of field characteristics and labo-
ratory data. The three (3) major soil horizons
are—

A. A horizon. The uppermost miner-
al layer, often called the surface soil. It is the
part of the soil in which organic matter is
most abundant and leaching of soluble or sus-
pended particles is typically the greatest;

B. B horizon. The layer that typically
is immediately beneath the A horizon and
often called the subsoil. This middle layer
commonly contains more clay, iron or alu-
minum than the A or C horizon; and

C. C horizon. The deepest layer of
soil profile. It consists of loose material or
weathered rock that is relatively unaffected
by biologic activity;

91. Soil survey means a field and other
investigation resulting in a map showing the
geographic distribution of different kinds of
soils and an accompanying report that
describes, classifies and interprets those soils
for use. Soil surveys must meet the standards
of the National Cooperative Soil Surveys
incorporated by reference in 10 CSR 40-
6.060(4)(B)1.;

92. Spoil means overburden that has
been removed during surface coal mining
operations;

93. Stabilize means to control movement
of soil, spoil piles or areas of disturbed earth
by modifying the geometry of the mass, or by
otherwise modifying physical or chemical
properties, such as by providing a protective
surface coating;

94. Steep slope means any slope of more
than twenty degrees (20 ) or a lesser slope as
may be designated in the permit and plan
after consideration of soil, climate and other
characteristics of a region;

95. Substantially disturb means, for pur-
poses of coal exploration, to significantly
impact upon land, air or water resources by
blasting; removal of vegetation, topsoil or
overburden; construction of roads or other
access routes; placement of excavated earth
or waste material on the natural land surface
or other activities; or to remove more than
two hundred fifty (250) tons of coal;

96. Surface coal mining operations
means—

A. Activities conducted on the surface
of lands in connection with a surface coal
mine or surface operations and surface
impacts incident to an underground coal
mine. The activities include excavation for
the purpose of obtaining coal, including com-
mon methods such as contour, strip, auger,
mountaintop removal, box cut, open pit and
area mining, the uses of explosives and blast-
ing, and in situ distillation or retorting, leach-
ing or other chemical or physical processing
and the cleaning, concentrating or other pro-
cessing or preparation, loading of coal for
interstate commerce at or near the minesite;
provided, these activities do not include the
extraction of coal incidental to the extraction
of other minerals, where coal does not exceed
sixteen and two-thirds percent (16 2/3%) of
the tonnage of minerals removed for purpos-
es of commercial use or sale, or coal explo-
ration subject to section 444.845, RSMo; and
provided further that excavation for the pur-
pose of obtaining coal includes extraction of
coal from coal refuse piles; and

B. Areas upon which the activities
described in subparagraph (1)(A)14.A. of
this rule occur or where those activities dis-
turb the natural land surface. These areas
shall also include any adjacent land the use of
which is incidental to any such activities, all
lands affected by the construction of new
roads or the improvement or use of existing
roads to gain access to the site of those activ-
ities, and for haulage and excavation, work-
ing, impoundments, dams, ventilation shafts,
entryways, refuse banks, dumps, stockpiles,
overburden piles, spoil banks, culm banks,
tailings, holes or depressions, repair areas,
storage areas, processing areas, shipping
areas and other areas upon which are sited
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structures, facilities or other property or
material on the surface, resulting from or
incident to those activities;

97. Surface coal mining and reclamation
operations means surface coal mining opera-
tions and all activities necessary or incidental
to the reclamation of these operations. This
term includes the term surface coal mining
operations;

98. Surface mining activities means
those surface coal mining and reclamation
operations incident to the extraction of coal
from the earth by removing the materials over
a coal seam before recovering the coal, by
auger coal mining, or by recovery of coal
from a deposit that is not in its original geo-
logic location;

99. Suspended solids or nonfilterable
residue, expressed as milligrams per liter,
means organic or inorganic materials, carried
or held in suspension in water which are
retained by a standard glass fiber filter in the
procedure outlined by the Environmental
Protection Agency’s regulations for wastewa-
ter and analyses (40 CFR 136);

100. Temporary diversion means a
diversion of a stream or overland flow which
is used during coal exploration or surface
coal mining and reclamation operations and
not approved in the permit and plan to remain
after reclamation as part of the approved
post-mining land use;

101. Ton means two thousand pounds
(2000 1bs.) avoirdupois (.90718 metric ton);

102. Topsoil means the A soil horizon
layer of the three (3) major soil horizons;

103. Toxic-forming materials means
earth materials or wastes which, if acted
upon by air, water, weathering or microbio-
logical processes, are likely to produce chem-
ical or physical conditions in soils or water
that are detrimental to biota or uses of water;

104. Toxic mine drainage means water
that is discharged from active or abandoned
mines or other areas affected by coal explo-
ration or surface coal mining and reclamation
operations, which contains a substance that
through chemical action or physical effects is
likely to kill, injure or impair biota common-
ly present in the area that might be exposed
to it;

105. Underground development waste
means waste rock mixtures of coal, shale,
claystone, siltstone, sandstone, limestone or
related materials that are excavated, moved
and disposed of during development and
preparation of areas incident to underground
mining activities;

106. Underground mining activities
means a combination of—
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A. Surface operations incident to
underground extraction of coal or in sifu pro-
cessing, such as construction, use, mainte-
nance and reclamation of roads, above-
ground repair areas, storage areas, processing
areas, shipping areas, areas upon which are
sited support facilities including hoist and
ventilating ducts, areas utilized for the dis-
posal and storage of waste, and areas on
which materials incident to underground min-
ing operations are placed; and

B. Underground operations such as
underground construction, operation and
reclamation of shafts, adits, underground
support facilities, in situ processing and
underground mining, hauling, storage and
blasting;

107. Valley fill means a fill structure
consisting of any material other than coal
waste and organic material that is placed in a
valley where side slopes of the existing valley
measured at the steepest point are greater
than twenty degrees (20°) or the average
slope of the profile of the valley from the toe
of the fill to the top of the fill is greater than
ten degrees (10°); and

108. Water table means the upper sur-
face of a zone of saturation, where the body
of groundwater is not confined by an overly-
ing impermeable zone.

AUTHORITY: sections 444.530 and 444.8I0,
RSMo 1994.* Original rule filed Oct. 12,
1979, effective Feb. 11, 1980. Amended:
Filed April 14, 1980, effective Aug. 11, 1980.
Amended: Filed Dec. 10, 1980, effective
April 11, 1981. Amended: Filed Aug. 4, 1987,
effective Nov. 23, 1987. Amended: Filed June
2, 1988, effective Aug. 25, 1988. Amended:
Filed Sept. 15, 1988, effective Jan. 15, 1989.
Amended: Filed May 2, 1989, effective Aug.
1, 1989. Amended: Filed July 3, 1990, effec-
tive Nov. 30, 1990. Amended: Filed May 15,
1992, effective Jan. 15, 1993. Amended:
Filed Sept. 15, 1994, effective April 30,
1995.

*Original authority: 444.530, RSMo 1971, amended 1983,
1990, 1993 and 444.810, RSMo 1979, amended 1983,
1993.

10 CSR 40-8.020 Exemption for Coal
Extraction Incident to Government-
Financed Highway or Other Construction

PURPOSE: This rule sets forth exemptions
for coal extraction incident to government-
financed highway or other construction pur-
suant to section 444.810, RSMo.

(1) General. Any person conducting coal
extraction as an incidental part of govern-

ment-financed construction is responsible for
possessing, on the site of the extraction oper-
ation, the documentation required.

(2) Definitions. As used in this rule, the fol-
lowing terms have the specified meaning:

(A) Extraction of coal as an incidental part
means the extraction of coal which is neces-
sary to enable the construction to be accom-
plished. For purposes of this rule, only that
coal extracted from within the right-of-way,
in the case of a road, railroad, utility line or
other construction, or within the boundaries
of the area directly affected by other types of
government-financed construction, may be
considered incidental to that construction.
Extraction of coal outside the right-of-way or
boundary of the area directly affected by the
construction shall be subject to the require-
ments of the regulatory program;

(B) Governmental financing agency means
a federal, state, county, municipal or local
unit of government or a department, bureau,
agency or office of the unit which, indirectly
or through another unit of government,
finances construction; and

(C) Government-financed construction
means construction funded fifty percent
(50%) or more by funds appropriated from a
government financing agency’s budget or
obtained from general revenue bonds, but
shall not mean government financing agency
guarantees, insurance, loans, funds obtained
through industrial revenue bonds or their
equivalent or in-kind payments.

(3) Applicability.

(A) Coal extraction which is an incidental
part of government-financed construction is
exempt from the regulatory program.

(B) Any person who conducts or intends to
conduct coal extraction which does not satis-
fy subsection (3)(A) of this rule shall not pro-
ceed until a permit has been obtained.

(4) Information to be Maintained On-Site.
Any person extracting coal incident to gov-
ernment-financed highway or other construc-
tion who extracts more than two hundred fifty
(250) tons of coal or affects more than two
(2) acres shall maintain, on the site of the
extraction operation and available for inspec-
tion, documents which show—

(A) A description of the construction pro-
ject;

(B) The exact location of the construction,
right-of-way or the boundaries of the area
which will be directly affected by the con-
struction; and

(C) The governmental agency which is pro-
viding the financing and the kind and amount
of public financing, including the percentage

of the entire construction costs represented by
the governmental financing.

AUTHORITY: sections 444.530 and 444.8I0,
RSMo 1994.* Original rule filed Oct. 12,
1979, effective Feb. 11, 1980.

*Original authority: 444.530, RSMo 1971, amended 1983,
1990, 1993 and 444.810, RSMo 1979, amended 1983,
1993.

10 CSR 40-8.030 Permanent Program
Inspection and Enforcement

PURPOSE: This rule sets forth requirements
for permanent program inspection and
enforcement pursuant to sections 444.810,
444.865, 444.885 and 444.895, RSMo.

(1) Inspections by the Commission or Direc-
tor.

(A) The director shall cause to be conduct-
ed an average of at least one (1) partial
inspection per month of each active surface
coal mining and reclamation operation in the
state, and shall conduct partial inspections of
each inactive surface coal mining and recla-
mation operation as are necessary to ensure
compliance. A partial inspection is an on-site
review of a person’s compliance with some of
the permit conditions and requirements
imposed under the state program. The
inspector shall collect evidence of any viola-
tion of those conditions or requirements
observed.

1. For purposes of this rule, an active
surface coal mining and reclamation opera-
tion is one for which the commission has not
released the permittee from Phase II reclama-
tion liability, as defined under 10 CSR 40-
7.021(2)(B).

2. For purposes of this rule, an inactive
surface coal mining and reclamation opera-
tion is one for which the commission has
secured from the permittee the written notice
provided for under 10 CSR 40-3.150(3) or
the permittee has been released from Phase II
reclamation liability, as defined under 10
CSR 40-7.021(2)(B), which has been com-
pleted.

(B) The director shall cause to be conduct-
ed an average of at least one (1) complete
inspection per calendar quarter of each active
or inactive surface coal mining and reclama-
tion operation in the state. A complete
inspection is an on-site review of a person’s
compliance with all permit conditions and
requirements imposed under the regulatory
program, within the entire area disturbed or
affected by surface coal mining and reclama-
tion operations. This includes collection of
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evidence with respect to every violation of
those conditions or requirements.

(C) The director shall cause periodic
inspections to be conducted of all coal explo-
ration operations required to comply in whole
or in part with the regulatory program. These
inspections shall include the collection of evi-
dence with respect to every violation of any
condition of the exploration permit and plan
or any requirement of the regulatory pro-
gram.

(D) An aerial inspection shall be conduct-
ed in a manner which reasonably ensures the
identification and documentation of condi-
tions at each surface coal mining and recla-
mation site inspected and shall be counted as
a partial inspection. Any potential violation
observed during an aerial inspection shall be
investigated on-site within three (3) days;
provided, that any indication of a condition,
practice or violation constituting cause for the
issuance of a cessation order under section
444.885, RSMo shall be investigated on-site
immediately and provided further, that an on-
site investigation of a potential violation
observed during an aerial inspection shall not
be considered to be an additional partial or
complete inspection for the purposes of sub-
sections (1)(A) and (B) of this rule.

(E) The inspections required under subsec-
tions (1)(A)-(D) of this rule shall—

1. Be carried out on an irregular basis,
so as to monitor compliance at all operations,
including those which operate nights, week-
ends or holidays;

2. Occur without prior notice to the per-
son being inspected or any agent or employ-
ee of the person, except for necessary on-site
meetings; and

3. Include the prompt filing of inspec-
tion reports adequate to enforce the require-
ments of and to carry out the terms and pur-
poses of the regulatory program, the permit
and plan.

(F) Abandoned site means a surface coal
mining and reclamation operation for which
the regulatory authority has found in writing
that—

1. All surface and underground coal
mining and reclamation activities at the site
have ceased;

2. The regulatory authority has issued at
least one (1) notice of violation and either—

A. Is unable to serve the notice
despite diligent efforts to do so; or

B. The notice was served and has pro-
gressed to a failure-to-abate cessation order;

3. The regulatory authority is taking
action to ensure—

A. That the permittee and operator,
and owners and controllers of the permittee
and operator will be precluded from receiv-

ing future permits while violations continue
at the site; and

B. Pursuant to sections 444.870.5,
444 .870.6, 444.885.3 or 444.885.5 of the
Surface Coal Mining Law, that abatement
occurs or that there will not be a recurrence
of the failure-to-abate, except where, after
evaluating the circumstances, it concludes
that further enforcement offers little or no
likelihood of successfully compelling abate-
ment or recovering any reclamation costs;
and

4. Where the site is, or was, permitted
or bonded—

A. The permit has expired or been
removed, or permit revocation proceedings
have been initiated and are being pursued
diligently; and

B. The regulatory authority has initi-
ated and is diligently pursuing forfeiture of,
or has forfeited, the performance bond.

(G) In lieu of the inspection frequency
established in subsections (5)(A) and (B) of
this rule, the regulatory authority shall
inspect each abandoned site as necessary to
monitor for changes of environmental condi-
tions or operational status at the site. Before
ceasing to perform inspections at the fre-
quency required by subsections (5)(A) and
(B) of this rule at an abandoned site, the reg-
ulatory authority shall—

1. Evaluate the environmental condi-
tions and operational status of the site; and

2. Document in writing the inspection
frequency necessary to comply with subsec-
tion (5)(G) of this rule and the reasons for
selecting that frequency.

(2) Right of Entry.

(A) The commission, director or autho-
rized agent, without advance notice and upon
presentation of appropriate credentials, pur-
suant to section 444.865.2, RSMo—

1. Shall have the right of entry to, upon
or through any surface coal mining and recla-
mation operations, coal exploration opera-
tions or any premises in which any records
required to be maintained under section
444.865.1, RSMo are located; and

2. May have access to and copy at rea-
sonable times, and without delay, any records
and inspect any monitoring equipment,
exploration or method of operation.

(B) Entry Shall Not Be Refused.

1. No person shall refuse entry or access
requested under subsection (2)(A) of this
rule, nor obstruct or hamper any such person
in carrying out the inspection.

2. If necessary a search warrant will be
obtained pursuant to section 444.865.4,
RSMo or the director may obtain an injunc-
tion pursuant to section 444.885.5, RSMo.

(3) Awvailability of Records.

(A) The director shall make available to the
director of the office and the regional direc-
tor of the office, upon request, copies of all
documents relating to applications for and
approvals of existing, new or revised coal
exploration permits or surface coal mining
and reclamation operations permits and all
documents relating to inspection and enforce-
ment actions.

(B) Except as provided in 10 CSR 40-
6.030(5) and subsection (3)(C) of this rule,
copies of all records, reports, inspection
materials or information obtained shall be
made immediately available to the public in
the area of mining until at least five (5) years
after expiration of the period during which
the subject operation is active or is covered
by any portion of a reclamation bond so that
they are conveniently available to residents of
that area.

(C) In order to protect preparation for
hearings and enforcement proceedings, the
director of the office and the commission may
enter into agreements regarding procedures
for the special handling of investigative and
enforcement reports and other such materials.

(4) Public Participation. Any person who is
or may be adversely affected by a surface
coal mining operation may notify the com-
mission or director, or an authorized repre-
sentative responsible for conducting the
inspection, in writing, of any violation of 10
CSR 40-3-10 CSR 40-9, which s/he has rea-
son to believe exists at the surface mining
site.
(A) Citizens’ Request for Inspections.

1. A citizen may request an inspection
by furnishing to the director, or an authorized
representative, a signed, written statement (or
an oral report followed by a signed, written
statement) stating the reasons the citizen
believes a condition or practice exists which
constitutes a violation of the regulatory pro-
gram and setting forth a phone number and
address where the citizen can be contacted.

2. The identity of any person supplying
information relating to a possible violation
shall remain confidential, if requested by that
person, unless that person elects to accompa-
ny the inspector on the inspection, or unless
disclosures are required under any law.

3. If an inspection is conducted as a
result of information provided by a citizen,
the citizen shall be notified as far in advance
as practicable when the inspection is to occur
and shall be allowed to accompany the autho-
rized representative during the inspection.

4. Within ten (10) days of the inspection
or, if there is no inspection, within fifteen
(15) days of receipt of the citizen’s written
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statement, the director shall send the citizen
the following:

A. If an inspection was made, a
description of the enforcement action taken,
which may consist of copies of the inspection
report and all notices of violation and cessa-
tion orders issued as a result of the inspection
or an explanation of why no enforcement
action was taken;

B. If no inspection was conducted, an
explanation of the reasons why; and

C. An explanation of the citizen’s
right, if any, to informal review of the action
or inaction under subsection (4)(C).

5. The director shall give copies of all
materials within the time limits specified to
the person alleged to be in violation, except
that the name of the citizen shall be removed
unless disclosure of the citizen’s identity is
permitted.

(B) Review of Adequacy and Completeness
of Inspections. Any person who is or may be
adversely affected by a surface coal mining
and reclamation operation or a coal explo-
ration operation may notify the director in
writing of any alleged failure to make ade-
quate and complete or periodic inspections.
The notification shall include sufficient infor-
mation to create a reasonable belief that ade-
quate and complete inspections are not being
made and to demonstrate that the person is or
may be adversely affected. The director,
within fifteen (15) days of receipt of the noti-
fication, shall determine whether adequate
and complete inspections are being made
and, if not, immediately shall order an
inspection. The director also shall furnish the
complainant with a written statement of the
reasons for that determination and the
actions, if any, taken to remedy the noncom-
pliance.

(C) Review of Decision Not to Inspect or
Enforce.

1. Any person who is or may be
adversely affected by a coal exploration or
surface coal mining and reclamation opera-
tion may ask the director to informally review
an authorized representative’s decision not to
inspect or take appropriate enforcement
action with respect to any violation alleged by
that person in a request for inspection. The
request for review shall be in writing and
include a statement of how the person is or
may be adversely affected and why the deci-
sion merits review.

2. The director shall conduct the review
and inform the person, in writing, of the
results of the review within thirty (30) days of
receipt of the request. The person alleged to
be in violation also shall be given a copy of
the results of the review, except that the name
of the citizen shall not be disclosed unless

confidentiality has been waived or disclosure
is required.

3. Informal review shall not affect any
right to formal review or to a citizen’s suit.

(5) Citizens’ Suits.

(A) A person who intends to initiate a civ-
il action on his/her own behalf under section
444.880, RSMo shall give notice of intent to
do so in accordance with this section.

(B) Notice shall be given by certified mail
to the director of the region and to the direc-
tor.

(C) Notice shall be given by certified mail
to the alleged violator, if the complaint
alleges a violation of the law or any regula-
tion, order or permit issued under the law.

(D) Service of notice under this section is
complete upon mailing to the last known
address of the person being notified.

(E) A person giving notice regarding an
alleged violation shall state, to the extent
known—

1. Sufficient information to identify the
provision of the law, regulation, order or per-
mit allegedly violated;

2. The act or omission alleged to consti-
tute a violation;

3. The name, address and telephone
numbers of the person(s) responsible for the
alleged violation;

4. The date, time and location of the
alleged violation;

5. The name, address and telephone
number of the person giving notice; and

6. The name, address and telephone
number of legal counsel, if any, of the person
giving notice.

(F) A person giving notice of an alleged
failure by the commission to perform a
mandatory act or duty under the law shall
state, to the extent known—

1. The provision of the law containing
the mandatory act or duty allegedly not per-
formed;

2. Sufficient information to identify the
omission alleged to constitute the failure to
perform a mandatory act or duty under the
law;

3. The name, address and telephone
number of the person giving notice; and

4. The name, address and telephone
number of legal counsel, if any, of the person
giving notice.

(6) Enforcement of Cessation Orders.
(A) Issuance of Cessation Orders for
Imminent Danger or Harm.

1. An authorized representative of the
commission immediately shall order a cessa-
tion of surface coal mining and reclamation
operations or of the relevant portion of them,

if s/he finds any condition or practice, or any
violation of the regulatory program or any
condition of a permit imposed under the pro-
gram which—

A. Creates an imminent danger to the
health or safety of the public; or

B. Is causing or can reasonably be
expected to cause significant, imminent envi-
ronmental harm to land, air or water
resources.

2. Surface coal mining and reclamation
operations conducted by any person without a
valid surface coal mining permit constitute a
condition or practice which causes or can be
reasonably expected to cause significant envi-
ronmental harm to land, air or water
resources, unless these operations are an inte-
gral, uninterrupted extension of previously
permitted operations, and the person con-
ducting these operations has filed a timely
and complete application for a permit to con-
duct the operations.

3. If the cessation ordered under para-
graph (7)(A)1. of this section will not com-
pletely abate the imminent danger or harm in
the most expeditious manner physically pos-
sible, the authorized representative of the
commission shall impose affirmative obliga-
tions on the person to whom it is issued to
abate the condition, practice or violation.
The order shall specify the time by which
abatement shall be accomplished and may
require, among other things, the use of exist-
ing or additional personnel and equipment.

(B) Cessation Order in Situations of a Fail-
ure to Abate a Notice of Violation or Notice
of Delinquent Reclamation.

1. An authorized representative of the
commission immediately shall order a cessa-
tion of coal exploration or surface coal min-
ing and reclamation operations, or of the rel-
evant portion of them, when a notice of vio-
lation has been issued under subsection
(7)(A) and the permittee to whom it was
issued fails to abate the violation within the
abating period fixed by the authorized repre-
sentative or subsequently extended by the
commission or director.

2. The director shall order a cessation of
coal exploration or surface coal mining and
reclamation operations, or the relevant por-
tion, if a permittee fails to abate a notice of
delinquent reclamation within the period
established for abatement.

3. A cessation order issued under this
subsection shall require the person to whom
it is issued to take all steps the authorized
representative of the commission deems nec-
essary to abate the violations covered by the
order in the most expeditious manner physi-
cally possible.
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(C) A cessation order issued under subsec-
tion (6)(A) or (B) of this rule shall be in writ-
ing, signed by the authorized representative
who issues it and shall set forth with reason-
able specificity—

1. The nature of the violation;

2. The remedial action or affirmative
obligation required, if any, including interim
steps, if appropriate;

3. The time established for abatement, if
appropriate, including the time for meeting
any interim steps; and

4. A reasonable description of the por-
tion of the coal exploration or surface coal
mining and reclamation operation to which it
applies. The order shall remain in effect until
the condition, practice or violation has been
abated or until vacated, modified or termi-
nated in writing by the commission or direc-
tor.

(D) Reclamation operations and other
activities intended to protect the public health
and safety and the environment shall contin-
ue during the period of any order unless oth-
erwise provided in the order.

(E) The commission or the director may
modify, terminate or vacate a cessation order
for good cause and may extend the time for
abatement if the failure to abate within the
time previously set was not caused by lack of
diligence on the part of the person to whom it
was issued.

(F) The commission or director shall ter-
minate a cessation order, by written notice to
the person to whom the order was issued,
when it is determined that all conditions,
practices or violations listed in the order have
been abated. Termination shall not affect the
rights of the commission to assess civil penal-
ties for those violations under this rule or 10
CSR 40-8.040.

(G) Within sixty (60) days after issuing a
cessation order, the regulatory authority shall
notify in writing any person who has been
identified under 10 CSR 40-6.070(12)(E) or
10 CSR 40-6.030(1)(C) and (D), and 10 CSR
40-6.100(1)(C) and (D) as owning or con-
trolling the permittee, that the cessation order
was issued and that the person has been iden-
tified as an owner or controller.

(7) Enforcement of Notices of Violation.

(A) An authorized representative of the
commission shall issue a notice of violation if
s/he finds a violation of the regulatory pro-
gram or any condition of a permit imposed
under the regulatory program which does not
create an imminent danger or harm for which
a cessation order must be issued under sec-
tion (6). The commission or director may
modify, terminate or vacate a notice of viola-
tion and may extend the time for abatement if

the failure to abate within the time previous-
ly set was not caused by lack of diligence on
the part of the person to whom it was issued.

(B) A notice of violation issued under this
section shall be in writing, signed by the
authorized representative who issues it and
shall set forth with reasonable specificity—

1. The nature of the violation;

2. The remedial action required, which
may include interim steps;

3. A reasonable time for abatement,
which may include time for accomplishment
of interim steps; and

4. A reasonable description of the por-
tion of the coal exploration or surface coal
mining and reclamation operation to which it
applies.

(C) The commission or director may
extend the time set for abatement or for
accomplishment of an interim step, if the fail-
ure to meet the time previously set out was
not caused by lack of diligence on the part of
the person to whom it was issued. The total
time for abatement under a notice of viola-
tion, including all extensions, shall not
exceed ninety (90) days from the date of
issuance except upon a showing by the per-
mittee that it is not feasible to abate the vio-
lation within ninety (90) calendar days due to
one (1) or more of the circumstances in sub-
section (7)(F). An extended abatement date
pursuant to this section shall not be granted
when the permittee’s failure to abate within
ninety (90) days has been caused by a lack of
diligence or intentional delay by the permittee
in completing the remedial action required.

(D) If the person to whom the notice is
issued fails to meet any time set for abate-
ment or for accomplishment of an interim
step, the authorized representative shall issue
a cessation order under section (6).

(E) The commission or director shall ter-
minate a notice of violation by written notice
to the person to whom it was issued, when it
is determined that all violations listed in the
notice of violation have been abated. Termi-
nation shall not affect the right of the com-
mission to assess civil penalties for those vio-
lations under 10 CSR 40-8.040.

(F) Circumstances which may qualify a
surface coal mining operation for an abate-
ment period of more than ninety (90) days are
where—

1. The permittee of an ongoing permit-
ted operation has timely applied for and dili-
gently pursued a permit renewal or other nec-
essary approval of designs or plans but the
permit or approval has not been or will not be
issued within ninety (90) days after a valid
permit expires or is required, for reasons not
within the control of the permittee;

2. There is a valid judicial order pre-
cluding abatement within ninety (90) days as
to which the permittee has diligently pursued
all rights of appeal and as to which s/he has
no other effective legal remedy;

3. The permittee cannot abate within
ninety (90) days due to a labor strike;

4. Climatic conditions preclude abate-
ment within ninety (90) days, or where due to
climatic conditions, abatement within ninety
(90) days clearly would cause more environ-
mental harm than it would prevent; or

5. Abatement within ninety (90) days
requires action that would violate safety stan-
dards established by statute or regulation
under the Mine Safety and Health Act of
1977.

(G) Whenever an abatement time in excess
of ninety (90) days is permitted, interim
abatement measures shall be imposed to the
extent necessary to minimize harm to the
public or the environment.

(H) If any of the conditions in subsection
(7)(F) of this rule exists, the permittee may
request the authorized representative to grant
an abatement period exceeding ninety (90)
days. The authorized representative shall not
grant this abatement period without the con-
currence of the director or his/her designee
and the abatement period granted shall not
exceed the shortest possible time necessary to
abate the violation. The permittee shall have
the burden of establishing by clear and con-
vincing proof that s/he is entitled to an exten-
sion under the provisions of subsections
(7)(C) and (F). In determining whether or not
to grant an abatement period exceeding nine-
ty (90) days, the authorized representative
may consider any relevant written or oral
information from the permittee or any other
source. The authorized representative shall
document, promptly and fully, in the file
his/her reasons for granting or denying the
request. The authorized representative’s
immediate supervisor shall review this docu-
ment before concurring in or disapproving
the extended abatement date and shall docu-
ment, promptly and fully, the reasons for
his/her concurrence or disapproval in the file.

(I) Any determination made under subsec-
tion (7)(H) of this rule shall contain a right of
appeal to the Land Reclamation Commission
within thirty (30) days of receipt of the writ-
ten decision.

(J) No extension granted under subsection
(7)(H) of this rule may exceed ninety (90)
days in length. Where the condition or cir-
cumstance which prevented abatement within
ninety (90) days exists at the expiration of any
such extension, the permittee may request a
further extension in accordance with the pro-
cedures of subsection (7)(H) of this rule.
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(8) Revocation of Permits. Permits shall be
revoked as stated in 10 CSR 40-7.031.

(9) Services of Notices of Violations and Ces-
sation Orders.

(A) A notice of violation or cessation order
shall be served on the person to whom it is
directed or his/her designated agent promptly
after issuance, as follows:

1. By tendering a copy at the coal explo-
ration or surface coal mining and reclamation
operation to the designated agent or to the
individual who, based upon reasonable
inquiry by the authorized representative,
appears to be in charge of the coal explo-
ration or surface coal mining and reclamation
operation referred to in the notice or order. If
no such individual can be located at the site,
a copy may be tendered to any individual at
the site who appears to be an employee or
agent of the person to whom the notice or
order is issued. Service shall be complete
upon tender of the notice or order and shall
not be deemed incomplete because of refusal
to accept; or

2. As an alternative to paragraph
(9)(A)1., service may be made by sending a
copy of the notice or order by certified mail
or by hand to the person to whom it is issued
or his/her designated agent. Service shall be
complete upon tender of the notice or order
or of the mail and shall not be deemed incom-
plete because of refusal to accept.

(B) A show cause order may be served on
the person to whom it is issued in either man-
ner provided in paragraph (9)(A)2.

(C) Designation by any person of an agent
for service of notices and orders shall be
made in writing to the director.

(D) The director shall furnish copies of
notices and orders to the director of the
region promptly after their issuance. The
director may furnish copies to any person
having an interest in the coal exploration or
surface coal mining and reclamation opera-
tion, such as the owner of the fee, a corporate
officer of the permittee or the bonding com-

pany.

(10) Formal Review of Citations.

(A) A person issued a notice of violation or
cessation order under sections (6) and (7), or
a person having an interest which is or may
be adversely affected by the issuance, modi-
fication, vacation or termination of a notice
or order, may request review of that action by
filing an application for review and request
for hearing with the commission, under this
rule within thirty (30) days after receiving
notice of the action.

(B) The filing of an application for review
and request for a hearing under this section

shall not operate as a stay of any notice or
order, or of any modification, termination or
vacation of either.

(11) Failure to Give Notice and Lack of
Information. No notice of violation, cessation
order, show cause order, or order revoking or
suspending a permit may be vacated for fail-
ure to give notice to the director of the region
and to the director, or because it is subse-
quently determined that the commission or
director did not have information sufficient to
justify an inspection.

(12) Inability to Comply.

(A) No cessation order or notice of viola-
tion issued under this section may be vacated
because of inability to comply.

(B) Inability to comply may not be consid-
ered in determining whether a pattern of vio-
lations exists.

(C) Unless caused by lack of diligence,
inability to comply may be considered only in
mitigation of the amount of civil penalty
under 10 CSR 40-8.040 and of the duration
of the suspension of a permit under subsec-
tion (8)(E).

(13) Injunctive Relief.

(A) The commission or director may
request the attorney general to institute a civ-
il action for relief, including a permanent or
temporary injunction, restraining order or
any other appropriate order, in the circuit
court of the county in which the surface coal
mining and reclamation operation or coal
exploration is located or in which the opera-
tor has his/her principal office, whenever this
operator or his/her agent—

1. Violates or fails or refuses to comply
with any final order or decision by the com-
mission or director or any authorized repre-
sentative;

2. Interferes with, hinders or delays the
commission, the director or its authorized
representative in carrying out the provisions
of this law;

3. Refuses to admit the commission
members, the director or any authorized rep-
resentatives to the mine or refuses to permit
inspection of the mine;

4. Refuses to furnish any information or
report requested by the commission or direc-
tor;

5. Refuses to permit access to, or copy-
ing of, records as the commission or director
determines necessary;

6. Refuses to permit inspection of mon-
itoring equipment; or

7. Mines or disturbs any land without a
permit.

(B) For purposes of this section, a final
order or decision under paragraph (13)(A)1.
of this rule shall include any order or deci-
sion of the commission, the director or any
authorized representative or hearing officer,
even if it is subject to further administrative
or judicial review, so long as the order or
decision determines the rights or obligations
of an operator, or if legal consequences may
flow from a violation of, failure to comply
with or refusal to comply with the terms of
the order or decision.

(14) The rules of discovery that apply in any
civil court action shall apply to hearings held
before the commission. All decisions with
regard to the scope and manner of discovery
assigned to the court in a civil action shall be
performed by the commission or hearing offi-
cer in administrative proceedings held pur-
suant to this law and its rules.

(15) Intervention.

(A) Any person, including the Office of
Surface Mining, may petition for leave to
intervene at any stage of an administrative
proceeding under the regulatory program.

(B) A petitioner for leave to intervene shall
incorporate in the petition a statement setting
forth the interest of the petitioner and, where
required, a showing of why his/her interest is
or may be adversely affected.

(C) The commission shall grant interven-
tion where the petitioner—

1. Had a statutory right to initiate the
proceeding in which s/he wishes to intervene;
or

2. Has an interest which is or may be
adversely affected by the outcome of the pro-
ceeding.

(D) If neither paragraph (15)(C)1. nor 2.
of this rule apply, the commission shall con-
sider the following in determining whether
intervention is appropriate:

1. The nature of the issues;

2. The adequacy of representation of
petitioner’s interest which is provided by the
existing parties to the proceedings;

3. The ability of the petitioner to present
relevant evidence and argument; and

4. The effect of the intervention on the
commission’s implementation of its statutory
mandate.

(E) Any person, including the Office of
Surface Mining, granted leave to intervene in
a proceeding may participate in a proceeding
as a full party or, if desired, in a capacity less
than that of a full party. If an intervenor wish-
es to participate in a limited capacity, the
extent and the terms of the participation shall
be at the discretion of the commission.
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(16) Petitions for Award of Costs and Expens-
es Under Section 444.895.5, RSMo.

(A) Who May File. Any person may file a
petition for award of costs and expenses
including attorneys’ fees reasonably incurred
as a result of that person’s participation in
any administrative proceeding under the law
which results in a final order being issued by
the commission.

(B) Where to File—Time for Filing. The
petition for an award of costs and expenses
including attorneys’ fees must be filed with
the commission within forty-five (45) days of
receipt of this order. Failure to make a time-
ly filing of the petition may constitute a waiv-
er of the right to this award.

(C) Contents of Petition. A petition filed
under this section shall include the name of
the person from whom costs and expenses are
sought and the following shall be submitted in
support of the petition:

1. An affidavit setting forth in detail all
costs and expenses including attorneys’ fees
reasonably incurred for, or in connection
with, the person’s participation in the pro-
ceeding;

2. Receipts or other evidence of these
costs and expenses; and

3. Where attorneys’ fees are claimed,
evidence concerning the hours expended on
the case, the customary commercial rate of
payment for these services in the area and the
experience, reputation and ability of the indi-
vidual or individuals performing the services.

(D) Answer. Any person served with a
copy of the petition shall have thirty (30) days
from service of the petition within which to
file an answer to this petition.

(E) Who May Receive an Award. Appro-
priate costs and expenses including attorneys’
fees may be awarded to—

1. Any person from the permittee, if the
person initiates any administrative proceed-
ings reviewing enforcement actions, upon a
finding that a violation of the regulatory pro-
gram or permit has occurred, or that an
imminent hazard existed, or to any person
who participates in an enforcement proceed-
ing where such a finding is made if the com-
mission determines that the person made a
substantial contribution to the full and fair
determination of the issue;

2. Any person other than a permittee or
his/her representative from the state, if the
person initiates or participates in any pro-
ceeding under the law upon a finding that the
person made a substantial contribution to a
full and fair determination of the issues;

3. A permittee from the state when the
permittee demonstrates that the commission
or the director issued an order of cessation, a
notice of violation or an order to show cause

why a permit should not be suspended or
revoked, in bad faith and for the purpose of
harassing or embarrassing the permittee;

4. A permittee from any person where
the permittee demonstrates that the person
initiated a proceeding under section 444.895,
RSMo, or participated in a proceeding in bad
faith for the purpose of harassing or embar-
rassing the permittee; or

5. The state where it demonstrates that
any person applied for review pursuant to
section 444.895, RSMo, or that any party
participated in a proceeding in bad faith and
for the purpose of harassing or embarrassing
the state.

(F) Awards. An award under these sections
may include all costs and expenses, including
attorneys’ fees and expert witness fees, rea-
sonably incurred as a result of initiation, par-
ticipation in a proceeding under the law, or
both.

(17) Informal Public Hearing.

(A) Except as provided in subsections
(17)(B) and (C), a notice of violation or ces-
sation order which requires cessation of min-
ing, expressly or by necessary implication,
shall expire within thirty (30) days after it is
served unless an informal public hearing has
been held within that time. The hearing shall
be held at or reasonably close to, the mine
site so that it may be viewed during the hear-
ing. The county courthouse nearest to the
mine site shall be deemed to be reasonably
close to the mine site unless a closer location
is requested and agreed to by the director or
commission. Expiration of a notice or order
shall not affect the director’s or commission’s
right to assess civil penalties for the viola-
tions mentioned in the notice or order under
10 CSR 40-8.040 (civil penalties). For the
purposes of this section, mining means
extracting coal from the earth or coal waste
piles and transporting it within or from the
permit area.

(B) A notice of violation or cessation order
shall not expire as provided in subsection
(17)(A) of this rule, if the condition, practice
or violation in question has been abated, if
the informal public hearing has been waived,
or if, with the consent of the person to whom
the notice or order was issued, the informal
public hearing is held later than thirty (30)
days after the notice or order was served. For
purposes of this section—

1. The informal public hearing will be
deemed waived if the person to whom the
notice or order was issued—

A. Is informed, by written notice
served in the manner provided in paragraph
(17)(B)2. of this rule, that s/he will be
deemed to have waived an informal public

hearing unless s/he requests one within thirty
(30) days’ service of the notice or order; and

B. Fails to request an informal public
hearing within that time;

2. The written notice referred to in sub-
paragraph (17)(B)1.A. of this rule shall be
included with the notice of violation or ces-
sation order; and

3. The person to whom the notice or
order is issued shall be deemed to have con-
sented to an extension of the time for holding
the informal public hearing if his/her request
is received on or after the twenty-first day
after service of the notice or order. The
extension of time shall be equal to the num-
ber of days elapsed after the twenty-first day.

(C) The director shall give as much
advance notice as is practicable of the time,
place and subject matter of the informal pub-
lic hearing to—

1. The person to whom the notice or
order was issued;

2. Any person who filed a report which
led to that notice or order; and

3. The office of the director of the
region.

(D) The director also shall post notice of
the hearing at the county courthouse closest
to the mine site and publish it, where practi-
cable, in a newspaper of general circulation
in the area of the mine.

(E) An informal public hearing shall be
conducted by the director or commission who
may accept oral or written arguments and any
other relevant information from any person
attending.

(F) Within fifteen (15) days after the close
of the informal public hearing, the commis-
sion shall affirm, modify or vacate the notice
or order in writing. The decision shall be sent
to—

1. The person to whom the notice or
order was issued;

2. Any person who filed a report which
led to the notice or order; and

3. The office of the director of the
region.

(G) The granting or waiver of an informal
public hearing shall not affect the right of any
person to formal review under sections
444.870.2, 444.885.1 and 444.895, RSMo.
At the formal review proceedings, no evi-
dence as to statements made or evidence pro-
duced at an informal public hearing shall be
introduced as evidence or to impeach a wit-
ness.

(H) The person conducting the hearing for
the commission shall determine whether or
not the site should be viewed during the hear-
ing. In making this determination, the only
consideration shall be whether a view of the
mine site will assist the person conducting the
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hearing in reviewing the appropriateness of
the enforcement action or of the required
remedial action.

(18) Delinquency in Reclamation.

(A) If the director determines that a per-
mittee has failed to complete reclamation
within the time limits specified in 10 CSR 40-
3.120(8) or 10 CSR 40-3.270(8), s/he shall
issue a notice of delinquent reclamation to the
permittee.

(B) The notice of delinquent reclamation
shall be in writing, shall be signed by the
director and shall set forth with reasonable
specificity—

1. The nature of the delinquency;

2. The remedial action required, which
may include interim steps; and

3. A reasonable time for abatement,
which may include time for accomplishment
of interim steps.

(C) The commission or director may
extend the time set for abatement in accor-
dance with the criteria set forth in subsection
(7)(F). Except as set out in 10 CSR 40-
7.031(2)(A)2., the total time for abatement of
a notice of delinquent reclamation, including
all extensions described under subsection
(7)(F), shall not exceed—

1. One hundred eighty (180) days from
the date of issuance if the notice of delinquent
reclamation is issued for failure to comply
with the requirements of 10 CSR 40-
3.120(8)(A)1., 2. or 4., or 10 CSR 40-
3.270(8)(A)1., 2. or 4.;

2. One (1) year from the date of
issuance if the notice of delinquent reclama-
tion is issued for failure to comply with the
requirements of 10 CSR 40-3.120(8)(A)3.,
5.,6.,7.0or 8., or 10 CSR 40-3.270(8)(A)3.,
5.,6.,7.0r8.; and

3. If the notice of delinquent reclama-
tion is issued for failure to comply with the
requirements of 10 CSR 40-3.120(8)(A)1., 2.
or 4., or 10 CSR 40-3.270(8)(A)1., 2. or 4.,
the director, until the notice of delinquent
reclamation is abated, shall report to the
commission on a monthly basis the status of
the abatement work.

(D) A notice of delinquent reclamation
shall be served on the permittee or his/her
designated agent promptly after issuance as
follows:

1. By tendering a copy at the surface
coal mining and reclamation operation to the
designated agent or to the individual who,
based upon reasonable inquiry by the autho-
rized representative, appears to be in charge
of the coal exploration or surface coal mining
and reclamation operation referred to in the
notice. Service shall be completed upon ten-

der of the notice and shall not be deemed
incomplete because of refusal to accept; or

2. As an alternative to paragraph
(18)(D)1. of this rule, service may be made
by sending a copy of the notice by certified
mail to the permittee or his/her designated
agent. Service shall be complete upon tender
of the notice by mail and shall not be deemed
incomplete because of refusal to accept.

(E) A person issued a notice of delinquent
reclamation under this section, or a person
having an interest which is or may be
adversely affected by the issuance, modifica-
tion, vacation or termination of a notice of
delinquent reclamation, may request a formal
hearing before the commission within thirty
(30) days after receiving notice of the action.

1. The filing of an application for review
and request for a hearing shall not constitute
a stay of any notice or of any modification,
termination or vacation of the stay.

2. A hearing shall be conducted by the
commission within one hundred twenty (120)
days of the receipt of the request for a hear-
ing, except that the hearing shall be conduct-
ed within thirty (30) days of the receipt of the
request, if so requested in the application.
Within forty-five (45) days after the close of
the hearing, the commission shall affirm,
modify or vacate the notice of delinquent
reclamation.

(F) If a permittee fails to complete remedi-
al action by the date(s) established by the
director, the director shall file with the com-
mission a complaint for revocation of the per-
mit, as set out in 10 CSR 40-7.031(2).

(G) In addition to penalties pursuant to 10
CSR 40-8.040, a penalty of twenty-five cents
(258) per ton of coal sold, shipped or other-
wise disposed of during the delinquency peri-
od may be imposed upon the permittee if the
director determines that the delinquency was
caused by a lack of diligence by the permit-
tee. The delinquency period shall begin at the
time of the issuance of the notice of delin-
quent reclamation and shall end when the
remedial action is completed or when the
time set for abatement of the delinquent
reclamation expires, whichever comes first.

1. If the director determines that a
penalty, as specified in this subsection,
should be imposed, s/he, within thirty (30)
days after the end of the delinquency period,
shall send a notice to the permittee or his/her
designated agent proposing the amount of the
penalty. If the notice of delinquent reclama-
tion is issued for failure to comply with the
requirements of 10 CSR 40-3.120(8)(A)1., 2.
or 4., or 10 CSR 40-3.270(8)(A)1., 2. or 4.,
the director shall propose the maximum
penalty that may be imposed pursuant to this
subsection. The permittee or designated

agent shall have thirty (30) days after receipt
of the notice to request a hearing before the
commission to contest the penalty.

2. The penalty shall be paid within thir-
ty (30) days after receipt of notice of the pro-
posed penalty or within thirty (30) days after
the commission’s decision on a contested
penalty, whichever comes last. The penalty
shall be credited to the Coal Mine Land
Reclamation Fund.

(H) In addition to the penalty described in
subsection (18)(G), the commission may
require a permittee who has been issued a
notice of delinquent reclamation to submit
additional bonding. The additional bonding
shall be of an amount sufficient to cover the
extra liability to the reclamation fund repre-
sented by the delinquency and shall remain in
effect for a minimum of one (1) year.

AUTHORITY: section 444.810, RSMo 1994.*
Original rule filed Oct. 12, 1979, effective
Feb. 11, 1980. Amended: Filed April 14,
1980, effective Aug. 11, 1980. Amended:
Filed May 12, 1980, effective Sept. 12, 1980.
Amended: Filed Dec. 10, 1980, effective
April 11, 1981. Amended: Filed Aug. 13,
1982, effective Nov. 11, 1982. Amended:
Filed Dec. 9, 1982, effective April 11, 1983.
Amended: Filed June 3, 1985, effective Oct.
28, 1985. Amended: Filed June 27, 1986,
effective Oct. 27, 1986. Amended: Filed Aug.
4, 1987, effective Nov. 23, 1987. Amended:
Filed July 3, 1990, effective Nov. 30, 1990.
Amended: Filed May 15, 1992, effective Jan.
15, 1993. Amended: Filed Sept. 15, 1994,
effective April 30, 1995.

*Original authority 1979, amended 1983, 1993.

10 CSR 40-8.040 Penalty Assessment

PURPOSE: This rule sets forth the method of
assessment of penalties for violation of the
regulatory program, pursuant fo sections
444.810 and 444.870, RSMo.

(1) How Assessments Are Made. The direc-
tor shall review each notice of violation and
cessation order in accordance with the assess-
ment procedures described in this rule to
determine whether a civil penalty should be
assessed, the amount of the penalty and
whether each day of a continuing violation
will be deemed a separate violation for pur-
poses of the total penalty assessed and, when
appropriate, file with the commission and
serve the operator the notice provided by sec-
tion 444.870, RSMo within thirty (30) days
of the issuance of the notice of violation or
the cessation order.

14

CODE OF STATE REGULATIONS

(3/31/95)* Rebecca McDowell Cook
Secretary of State



Chapter 8—Definitions and General Requirements

10 CSR 40-8 m

(2) When Penalty Will Be Assessed.

(A) A penalty shall be assessed for each
cessation order.

(B) A penalty shall be assessed for each
notice of violation, if the violation is assigned
thirty-one (31) points or more under the point
system described in section (3) of this rule.

(C) A penalty may be assessed for each
notice of violation assigned thirty (30) points
or less under the point system described in
section (3) of this rule. In determining
whether to assess a penalty, the factor listed
in subsection (3)(B) of this rule will be con-
sidered.

(3) Point System for Penalties.

(A) The point system described in this sec-
tion shall be used to determine the amount of
the penalty and, in the case of notices of vio-
lation, whether a mandatory penalty should
be assessed as provided in subsection (2)(B)
of this rule.

(B) Points shall be assigned as follows:

1. History of previous violations. Up to
thirty (30) points shall be assigned based on
the history of previous violations. One (1)
point shall be assigned for each past violation
contained in a notice of violation. Five (5)
points shall be assigned for each violation
(but not a condition or practice) contained in
a cessation order. The history of previous
violations, for the purpose of assigning
points, shall be determined and the points
assigned with respect to a particular coal
exploration or surface coal mining operation
as follows:

A. A violation shall not be counted if
the fact of the violation or the proposed
assessment of the notice or order is the sub-
ject of pending administrative or judicial
review or if the time to request review or to
appeal any administrative or judicial decision
has not expired; after that it shall be counted
for only one (1) year;

B. No violation for which the notice
or order has been vacated shall be counted;
and

C. Each violation shall be counted
without regard to whether it led to a civil
penalty assessment;

2. Seriousness. Up to thirty (30) points
shall be assigned based on the seriousness of
the violation as follows:

A. Probability of occurrence. Up to
fifteen (15) points shall be assigned based on
the probability of the occurrence of the event
which a violated standard is designed to pre-
vent. Points shall be assessed according to the
following schedule:

Probability
of Occurrence Points
None 0
Insignificant
Unlikely
Likely 1
Occurred 15

1-4
5-9
0-14

(I) Upon determination of the point
range, unless zero (0) or fifteen (15) is cho-
sen, the initial assignment shall be deter-
mined by averaging the low and high values;
fractional averages shall be reduced to the
next lowest whole number; and

(II) The initial assignment may be
raised or lowered based upon the evidence
collected during the course of the investiga-
tion;

B. Extent of potential or actual dam-
age. Up to fifteen (15) points shall be
assigned, based on the extent of the potential
or actual damage, in terms of area and impact
on the public or environment, as follows:

(I) If the damage or impact which
the violated standard is designed to prevent
would remain within the coal exploration or
permit area, zero to seven (0-7) points,
depending on the duration and extent of the
damage or impact, shall be assigned as fol-
lows:

(a) If no damage is documented
during the investigation and none will occur
if the violation continues into the future, zero
(0) points shall be assigned;

(b) If no damage is documented
during the investigation, but the potential
exists for damage to occur, then one (1) point
shall be assigned; and

(c) If damage is documented dur-
ing the investigation, two to seven (2-7)
points shall be assigned based upon the evi-
dence of damage collected during the course
of the investigation; and

(D) If the damage or impact which
the violated standard is designed to prevent
would extend outside the coal exploration or
permit area, eight to fifteen (8-15) points,
depending on the duration and extent of the
damage or impact, shall be assigned as fol-
lows:

(a) If no damage is documented
during the investigation, but the potential
exists for damage to occur, then eight (8)
points shall be assigned; or

(b) If damage is documented
during the investigation, nine to fifteen
(9-15) points shall be assigned based upon
the evidence of damage collected during the
course of the investigation; and

C. Alternative. In the case of a viola-
tion of an administrative requirement, such as
a requirement to keep records, in lieu of sub-

paragraphs (3)(B)2.A. and B. of this rule, up
to fifteen (15) points shall be assigned for
seriousness, based upon the extent to which
enforcement is obstructed by the violation, as
follows:

(I) Initially, seven (7) points shall
be assigned; or

(II) The initial assignment may be
raised or lowered based upon the investiga-
tion;

3. Negligence.

A. Up to twenty-five (25) points shall
be assigned based on the degree of fault of the
person to whom the notice or order was
issued in causing or failing to correct the vio-
lation, condition or practice which led to the
notice or order, either through act or omis-
sion. Points shall be assessed as follows:

(I) A violation which occurs
through no negligence shall be assigned no
penalty points for negligence;

(II) A violation which is caused by
negligence shall be assigned twelve (12)
points or less, depending on the degree of
negligence as follows:

(a) Initially, six (6) points shall
be assigned to which three (3) points shall be
added for each warning that was issued in
conjunction with the violation; and

(b) The initial selection shall be
raised or lowered based on the investigation;

(IIT) A violation which occurs
through a greater degree of fault than negli-
gence shall be assigned thirteen to twenty-
five (13-25) points, depending on the degree
of fault, as follows:

(a) Initially, nineteen (19) points
shall be assigned to which three (3) points
shall be assigned for each warning issued in
conjunction with the violation; and

(b) The initial selection of nine-
teen (19) shall be raised or lowered based on
the investigation.

B. In determining the degree of negli-
gence involved in a violation and the number
of points to be assigned, the following defini-
tions apply:

(I) No negligence means an inad-
vertent violation which was unavoidable by
the exercise of reasonable care;

(II) Negligence means the failure of
a permittee to prevent the occurrence of any
violation of his/her permit or any require-
ment of the regulatory program, permit or
plan due to indifference, lack of diligence or
lack of reasonable care, or the failure to abate
any violation due to indifference, lack of dili-
gence or lack of reasonable care; and

(II) A greater degree of fault than
negligence means reckless, knowing or inten-
tional conduct.

Rebecca McDowell Cook
Secretary of State
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C. In calculating points to be assigned
for negligence, the acts of all persons work-
ing on the coal exploration or surface coal
mining and reclamation site shall be attribut-
ed to the person to whom the notice or order
was issued, unless that person establishes that
they were acts of deliberate sabotage; and

4. Good faith in attempting to achieve
compliance.

A. Points shall be subtracted based on
the degree of good faith of the person to
whom the notice or order was issued in
attempting to achieve rapid compliance after
notification of the violation. Points shall be
assigned as follows:

(I) Ten (10) points shall be awarded
when abatement occurs immediately or with-
in ten percent (10%) or the time set for
abatement;

(II) Nine (9) points shall be award-
ed when abatement occurs within eleven per-
cent to twenty percent (11%-20%) of the
time set for abatement.

(IIT) Eight (8) points shall be
awarded when abatement occurs within twen-
ty-one percent to thirty percent (21%-30%)
of the time set for abatement;

(IV) Seven (7) points shall be
awarded when abatement occurs within thir-
ty-one percent to forty percent (31%-40%) of
the time set for abatement;

(V) Six (6) points shall be awarded
when abatement occurs within forty-one per-
cent to fifty percent (41%-50%) of the time
set for abatement;

(VI) Five (5) points shall be award-
ed when abatement occurs within fifty-one
percent to sixty percent (51%-60%) of the
time set for abatement;

(VII) Four (4) points shall be
awarded when abatement occurs within sixty-
one percent to seventy percent(61 %-70%) of
the time set for abatement;

(VIII) Three (3) points shall be
awarded when abatement occurs within sev-
enty-one percent to eighty percent
(71%-80%) of the time set for abatement;

(IX) Two (2) points shall be award-
ed when abatement occurs within eighty-one
percent to ninety percent (81%-90%) of the
time set for abatement;

(X) One (1) point shall be awarded
when abatement occurs within ninety-one
percent to ninety-nine percent(91%-99%) of
the time set for abatement.

B. The following definitions shall
apply for subtraction of points:

(I) Rapid compliance means that
the person to whom the notice or order was
issued took extraordinary measures to abate
the violation in the shortest possible time and

that abatement was achieved before the time
set for abatement; and

(II) Normal compliance means the
person to whom the notice or order was
issued abated the violation within the time
given for abatement.

C. If the consideration of this criteri-
on is impractical because of the length of the
abatement period, the assessment may be
made without considering this criterion and
may be reassessed after the violation has been
abated.

D. The fact that an abatement period
has been extended by modification for good
cause shown shall not disqualify an operator
from an award of good faith points.

(4) Determination of Amount of Penalty. The
amount of any civil penalty will be deter-
mined by converting the total number of
points assigned under section (3) of this rule
to a dollar amount, according to the follow-
ing schedule:

Points Dollars Points Dollars
1 20 37 1700
2 40 38 1800
3 60 39 1900
4 80 40 2000
5 100 41 2100
6 120 42 2200
7 140 43 2300
8 160 44 2400
9 180 45 2500

10 200 46 2600
11 220 47 2700
12 240 48 2800
13 260 49 2900
14 280 50 3000
15 300 51 3100
16 320 52 3200
17 340 53 3300
18 360 54 3400
19 380 55 3500
20 400 56 3600
21 420 57 700
22 440 58 3800
23 460 59 3900
24 480 60 4000
25 500 61 4100
26 600 62 4200
27 700 63 4300
28 800 64 4400
29 900 65 4500
30 1000 66 4600
31 1100 67 4700
32 1200 68 4800
33 1300 69 4900
34 1400 70 5000
35 1500 and

36 1600 above

(5) Assessment of Separate Violations For
Each Day.

(A) A civil penalty may be assessed for
each day from the date of issuance of the
notice of violation or cessation order to the
date set for abatement of the violation. In
determining whether to make the assessment,
the factors listed in section (3) of this rule
shall be considered and the extent to which
the person, to whom the notice or order was
issued, gained any economic benefit as a
result of a failure to comply may be consid-
ered. For any violation which continues for
two (2) or more days and which is assigned
more than seventy (70) points under subsec-
tion (3)(B) of this rule, a civil penalty for a
minimum of two (2) separate days shall be
assessed.

(B) In addition to the civil penalty provid-
ed for in subsection (5)(A) of this rule, when-
ever a violation contained in a notice of vio-
lation or cessation order has not been abated
within the abatement period set in the notice
or order, or as subsequently extended pur-
suant to section 444.885.1, RSMo, a civil
penalty of not less than seven hundred fifty
dollars ($750) shall be assessed for each day
during which this failure continued except
that—

1. If suspension of the abatement
requirements of the notice or order is ordered
in a temporary relief proceeding under sec-
tion 444.895.3, RSMo, after a determination
that the person to whom the notice or order
was issued will suffer irreparable loss or
damage from the application of the require-
ments, the period permitted for abatement
shall not end until the date on which the com-
mission issues a final order with respect to
the violation in question;

2. If the person to whom the notice or
order was issued initiates review proceedings
under section 444.900, RSMo with respect to
the violation, in which the obligations to
abate are suspended by the court, the daily
assessment of a penalty shall not be made for
any period before entry of a final order by the
court; and

3. This penalty for the failure to abate a
violation shall not be assessed for more than
thirty (30) days for each violation. If the per-
mittee has not abated the violation within the
thirty (30)-day period, the commission or
director shall take appropriate action pur-
suant to sections 444.870.5 and 6 and
444 .885.3 and 5, RSMo within thirty (30)
days to ensure that abatement occurs or to
ensure that there will not be a reoccurrence of
the failure to abate.

(6) Waiver of Use of Formula to Determine
Civil Penalty.
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(A) The commission, upon its own initia-
tive or upon written request received within
fifteen (15) days of issuance of a notice of
violation or a cessation order, may waive the
use of the formula contained in section (3) of
this rule to set the civil penalty, if it is deter-
mined that, taking into account exceptional
factors present in the particular case, the
penalty is demonstrably unjust. However, the
commission will not waive the use of the for-
mula or reduce the proposed assessment on
the basis of an argument that a reduction in
the proposed penalty could be used to abate
violations of the regulatory program, or any
condition of any permit or plan. The basis for
every waiver will be fully explained and doc-
umented in the records of the case.

(B) If the use of the formula is waived, the
criteria set forth in subsection (3)(B) of this
rule shall be used to determine the appropri-
ate penalty. When the commission has elect-
ed to waive the use of the formula, it will give
a written explanation of the basis for the
assessment made to the person to whom the
notice or order was issued.

(7) Procedures For Assessment of Civil
Penalties.

(A) When the director files a notice as pro-
vided in section (1) of this rule, the proce-
dures set forth in section 444.870, RSMo will
be followed.

(B) The director shall serve a copy of the
proposed assessment and of the worksheet
showing the computation of the proposed
assessment on the person to whom the notice
or order was issued by certified mail within
thirty (30) days of the issuance of the notice
or order.

1. If the mail is tendered at the address
of that person set forth in the sign required
under 10 CSR 40-3.010(3) or at any address
at which that person is in fact located and
s/he refuses to accept delivery of or to collect
this mail, the requirements of this paragraph
shall be deemed to have been complied with
upon that tender.

2. Failure by the director to serve any
proposed assessment within thirty (30) days
shall not be grounds for dismissal of all or
part of this assessment unless the person
against whom the proposed penalty has been
assessed—

A. Proves actual prejudice as a result
of the delay; and

B. Makes a timely objection to the
delay. An objection shall be timely only if
made in the normal course of administrative
review, as outlined in section 444.870,
RSMo.

(C) Unless a conference has been request-
ed, the director shall review and reassess any

penalty, if necessary, to consider facts which
were not reasonably available on the date of
issuance of the proposed assessment because
of the length of the abatement period. The
director shall serve a copy of any reassess-
ment and of the worksheet showing the com-
putation of the reassessment in the manner
provided in section (8).

(8) Procedures for Informal Assessment Con-
ference.

(A) The director shall arrange for an infor-
mal conference to review the proposed
assessment or reassessment, upon written
request of the person to whom the notice or
order was issued, if the request is received
within thirty (30) days from the date the pro-
posed assessment or reassessment is
received.

(B) The informal conference shall be held
within sixty (60) days of the receipt of the
written request.

(C) Failure to hold these conferences with-
in that time period shall not be grounds for
dismissal.

(D) The commission shall assign the direc-
tor to hold the informal assessment confer-
ence. The conference shall not be governed
by Chapter 536, RSMo regarding require-
ments for formal adjudicatory hearings.

(E) The director shall notify the person
issued the notice or order; any person that
caused, directly or indirectly, the issuance of
the notice or order; and any interested per-
sons of the time and place of the conference.

(F) The director shall consider all relevant
information on the violation. Within forty-
five (45) days after the conference is held, the
director shall either—

1. Issue a proposed settlement agree-
ment that has been prepared and signed by
him/herself to the person issued the notice or
order; or

2. Affirm, raise, lower or vacate the
proposed penalty.

(G) The director promptly shall serve the
person assessed with a notice of his/her
action in the form of a settlement agreement
and a cover letter explaining the action or a
letter and a new worksheet, if required, if the
penalty has been vacated, raised or lowered.

(H) If the settlement agreement is signed
by the person issued the notice or order, the
person assessed will be deemed to have
waived all rights of further review of the vio-
lation or penalty in question, except as other-
wise expressly provided for in the settlement
agreement. The settlement agreement shall
contain a clause to this effect.

(I) If the settlement agreement is entered
into, the agreement shall be proposed to the
commission for approval or disapproval.

(J) If approved, a copy of the commission
order and a request for payment within thirty
(30) days shall be sent to the person issued
the notice or order.

(K) If the settlement agreement is disap-
proved, or if payment is not made within thir-
ty (30) days of commission approval, the
director shall refer the agreement to the com-
mission so that they might enforce the agree-
ment or rescind it and affirm, raise, lower or
vacate the penalty within thirty (30) days of
the rescission.

(L) If the person issued the notice or order
does not accept a settlement agreement or any
other action of the director which is a result
of the informal assessment conference, s/he
may request a formal review before the com-
mission. The request shall be received by the
commission within thirty (30) days of the
receipt of the director’s decision from the
conference.

(M) At any formal review proceedings, no
evidence as to statements made or evidence
produced by one (1) party at a conference
shall be introduced as evidence by another
party or to impeach a witness.

(9) Payment of the Penalty. Any penalty
assessed under this rule shall be paid to the
county treasurer of the county where the vio-
lation occurred and credited to the school
fund.

(10) The regulations in this rule may be used
for the assessment of civil or administrative
penalties.

AUTHORITY: section 444.810, RSMo 1994.*
Original rule filed Oct. 12, 1979, effective
Feb. 11, 1980. Amended: Filed April 14,
1980, effective Aug. 11, 1980. Amended:
Filed Dec. 10, 1980, effective April 11, 198I.
Amended: Filed June 3, 1985, effective Oct.
28, 1985. Amended: Filed Jan. 5, 1987,
effective July 1, 1987. Amended: Filed Dec.
15, 1987, effective April 1, 1988. Amended:
Filed March 2, 1989, effective May 15, 1989.
Amended: Filed July 3, 1990, effective Nov.
30, 1990. Amended: Filed Jan. 2, 1992,
effective Aug. 6, 1992. Amended: Filed May
15, 1992, effective Jan. 15, 1993. Amended:
Filed Sept. 15, 1994, effective April 30,
1995.

*Original authority 1979, amended 1983, 1993.

10 CSR 40-8.045 Individual Civil Penalty
Assessment to the Directors, Officers or
Agents of a Corporation

PURPOSE: This rule sets forth requirements
for permanent program individual civil penal-
ty assessments.
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Editor’s Note: The secretary of state has
determined that the publication of this rule in
its entirety would be unduly cumbersome or
expensive. The entire text of the rule has been
filed with the secretary of state. The entire
text of the rule may be found at the head-
quarters of the agency and is available to any
interested person at a cost established by
state law.

(1) This rule covers the assessment of indi-
vidual civil penalties to the directors, officers
or agents of a corporation as provided for in
section 444.870.6 of the Surface Coal Mining
Law.

(2) Definitions. For purposes of this rule—
(A) Knowingly means that an individual,
in authorizing, ordering or carrying out an
act or omission on the part of a corporate
permittee, knew or had reason to know that
the act or omission constituted a violation,
failure or refusal;
(B) Violation, failure or refusal means—
1. A violation of a condition of a permit
issued under sections 444.815 and 444.835 of
the Surface Coal Mining Law; or
2. A failure or refusal to comply with
any order issued under section 444.885,
RSMo or any order incorporated in a final
decision issued by the commission under the
Surface Coal Mining Law, except an order
incorporated in a decision issued under sec-
tion 444.870.2 of that law; and
(C) Willfully means that an individual act-
ed—
1. Either intentionally, voluntarily or
consciously; and
2. With intentional disregard of or plain
indifference to legal requirements in autho-
rizing, ordering or carrying out a corporate
permittee’s action or omission that constitut-
ed a violation, failure or refusal.

(3) When an Individual Civil Penalty May Be
Assessed.

(A) Except as provided in subsection
(3)(B), the commission may assess an indi-
vidual civil penalty against any corporate
director, officer or agent of a corporate per-
mittee who knowingly and willfully autho-
rized, ordered or carried out a violation, fail-
ure or refusal.

(B) The commission shall not assess an
individual civil penalty in situations resulting
from a permit violation by a corporate per-
mittee until a cessation order has been issued
by the commission or its representative to the
corporate permittee for the violation and the
cessation order has remained unabated for
thirty (30) days.

(4) Amount of Individual Civil Penalty.

(A) In determining the amount of an indi-
vidual civil penalty assessed under section (3)
of this rule, the commission shall consider
the criteria specified in section 444.870.1 of
the Surface Coal Mining Law, including:

1. The individual’s history of authoriz-
ing, ordering or carrying out previous viola-
tions, failures or refusals at the particular sur-
face coal mining operation;

2. The seriousness of the violation, fail-
ure or refusal (as indicated by the extent of
damage, the cost of reclamation, or both),
including any irreparable harm to the envi-
ronment and any hazard to the health or safe-
ty of the public; and

3. The demonstrated good faith of the
individual charged in attempting to achieve
rapid compliance after notice of the violation,
failure or refusal.

(B) The penalty shall not exceed five thou-
sand dollars ($5000) for each violation. Each
day of a continuing violation may be deemed
a separate violation and the commission may
assess a separate penalty for each day the vio-
lation, failure or refusal continues, from the
date of service of the underlying notice of
violation, cessation order or other order
incorporated in a final decision issued by the
commission, until abatement or compliance
is achieved.

(5) Procedure for Assessment of Individual
Civil Penalty.

(A) The director shall serve on each indi-
vidual to be assessed an individual civil
penalty a notice of the proposed assessment,
including a narrative explanation of the rea-
sons for the penalty, the amount to be
assessed and a copy of any underlying notice
of violation and cessation order.

(B) The notice of proposed individual
civil penalty assessment shall become a final
order of the commission thirty (30) days after
service upon the individual unless—

1. The individual files within thirty (30)
days of service of the notice of proposed
assessment a petition for review with the
commission, in accordance with section
444.870.3 of the Surface Coal Mining Law;
or

2. The director and the individual or
responsible corporate permittee agree within
thirty (30) days of service of the notice of
proposed assessment to a schedule or plan for
the abatement or correction of the violation,
failure or refusal.

(C) For purposes of this section, service is
sufficient if made in accordance with the pro-
visions of 10 CSR 40-8.030(9) at the surface
coal mining or reclamation operation or to
the most current corporate address provided
by the permittee to the commission.

(6) Payment of Penalty.

(A) If a notice of proposed individual civil
penalty assessment becomes a final order in
the absence of a petition for review or abate-
ment agreement, the penalty shall be due
upon issuance of the final order.

(B) If an individual named in a notice of
proposed individual civil penalty assessment
files a petition for review in accordance with
section 444.870.3 of the Surface Coal Mining
Law, the penalty shall be due upon issuance
of a final administrative order affirming,
increasing or decreasing the proposed penal-
ty.

(C) When the director and the corporate
permittee or individual have agreed in writing
on a plan for the abatement of or compliance
with the unabated order, an individual named
in a notice of proposed individual civil penal-
ty assessment may postpone payment until
receiving either a final order from the com-
mission stating that the penalty is due on the
date of the final order, or written notice that
abatement or compliance is satisfactory and
the penalty has been withdrawn.

(D) Following the expiration of thirty (30)
days after the issuance of a final order assess-
ing an individual civil penalty, any delinquent
penalty shall be subject to interest at the rate
established quarterly by the United States
Department of the Treasury for use in apply-
ing late charges on late payments to the com-
mission. The Treasury current value of funds
rate is published by the Fiscal Service in the
notices section of the Federal Register. Inter-
est on unpaid penalties will run from the date
payment first was due until the date of pay-
ment. Failure to pay overdue penalties may
result in one (1) or more of the following
actions: 1) initiating of litigation, 2) reporting
to the Internal Revenue Service, 3) reporting
to the Missouri Department of Revenue, 4)
reporting to credit bureaus and 5) referring to
collection agencies. Delinquent penalties are
subject to a six percent (6%) per annum
penalty from when the payment is ninety-one
(91) days late until payment, in addition to
the previously discussed late charges and any
expenses accumulated by the commission
while attempting to collect delinquent penal-
ties.

AUTHORITY: sections 444.530 and 444.810,
RSMo 1994.* Original rule filed May 2,
1989, effective Aug. 1, 1989.

*Original authority: 444.530, RSMo 1971, amended 1983,
1990, 1993 and 444.810, RSMo 1979, amended 1983,
1993.
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10 CSR 40-8.050 Small Operators’ Assis-
tance

PURPOSE: This rule brings Missouri’s regu-
lations into line with federal language.

(1) Definition. Qualified laboratory means a
designated public agency, private firm, insti-
tution or analytical laboratory which can pre-
pare the required determination of probable
hydrologic consequences or statement of
results of test borings or core samplings
under the Small Operators’ Assistance Pro-
gram and which meets the standards of sec-
tion (6) of this rule.

(2) Eligibility for Assistance. An applicant is
eligible for assistance if s/he—

(A) Intends to apply for a permit pursuant
to the law;

(B) Establishes that his/her probable total
actual and attributed production from all
locations during any consecutive twelve (12)-
month period either during the term of
his/her permit or during the first five (5)
years after issuance of his/her permit,
whichever period is shorter, will not exceed
three hundred thousand (300,000) tons. Pro-
duction from the following operations shall
be attributed to the applicant:

1. The pro rata share, based upon per-
centage of ownership of applicant, of coal
produced by operations in which the appli-
cant owns more than a five percent (5%)
interest;

2. The pro rata share, based upon per-
centage of ownership of applicant, of coal
produced in other operations by persons who
own more than five percent (5%) of the appli-
cant’s operation;

3. All coal produced by operations
owned by persons who, directly or indirectly,
control the applicant by reason of direction of
the management; and

4. All coal produced by operations
owned by members of the applicant’s family
and the applicant’s relatives, unless it is
established that there is no direct or indirect
business relationship between or among
them;

(C) Is not restricted in any manner from
receiving a permit under the permanent regu-
latory program; and

(D) Does not organize or reorganize
his/her company solely for the purpose of
obtaining assistance under the Small Opera-
tors’ Assistance Program.

(3) Filing for Assistance. Each application for
assistance shall include the following infor-
mation:

(A) A statement of the operator’s intent to
file a permit application;

(B) The names and addresses of—

1. The permit applicant; and

2. The operator, if different from the
applicant;

(C) A schedule of the estimated total pro-
duction of coal from the proposed permit area
and all other locations from which production
is attributed to the applicant under section
(3). The schedule shall include for each loca-
tion:

1. The operator or company name under
which coal is or will be mined;

2. The permit number and Mine Safety
and Health Administration (MSHA) number;

3. The actual coal production during the
year preceding the year for which the appli-
cant applies for assistance and production
that may be attributed to the applicant under
section (3); and

4. The estimated coal production and
any production which may be attributed to
the applicant for each year of the proposed
permit;

(D) A description of—

1. The proposed method of coal mining;

2. The anticipated starting and termina-
tion dates of mining operations;

3. The number of acres of land to be
affected by the proposed mining operation;
and

4. A general statement on the probable
depth and thickness of the coal resource
including a statement of reserves in the per-
mit area and the method by which they were
calculated;

(E) A United States Geological Survey
topographic map at a scale of 1:24,000 or
larger, or other topographic map of equiva-
lent detail which clearly shows—

1. The area of land to be affected;

2. The location of any existing or pro-
posed test borings; and

3. The location and extent of known
workings of any underground mines; and

(F) Copies of documents which show
that—

1. The applicant has a legal right to
enter and commence mining within the per-
mit area; and

2. A legal right of entry has been
obtained for the director or commission and
laboratory personnel to inspect the lands to
be mined and adjacent areas to collect envi-
ronmental data or to install necessary instru-
ments.

(4) Application Approval and Notice.

(A) If the director or commission finds the
applicant eligible, s/he shall inform the appli-
cant in writing that the application is
approved.

(B) If the director or commission finds the
applicant ineligible, s/he shall inform the
applicant in writing that the application is
denied and shall state the reasons for denial.

(5) Program Services and Data Require-
ments.

(A) To the extent possible with available
funds, the director or commission shall select
and pay a qualified laboratory to make the
determination and statement referenced in
subsection (5)(B) of this rule for eligible
operators who request assistance.

(B) The director or commission shall
determine the data needed for each applicant
or group of applicants. Data collected and the
results provided to the director or commis-
sion shall be sufficient to satisfy the require-
ments for—

1. The determination of the probable
hydrologic consequences of the surface min-
ing and reclamation operations in the pro-
posed permit area and adjacent areas in
accordance with 10 CSR 40-6.050(9)(C) and
any other applicable provisions of this chap-
ter; and

2. The statement of the results of test
borings or core samplings for the proposed
permit area in accordance with 10 CSR 40-
6.040(5) and 10 CSR 40-6.110(5), and any
other applicable provisions of this chapter.

(C) Data collection and analysis may pro-
ceed concurrently with the development of
mining and reclamation plans by the operator.

(D) Data collected under this program
shall be made publicly available in accor-
dance with 10 CSR 40-6.070(6). The director
or commission shall develop procedures for
interstate coordination and exchange of data.

(6) Qualified Laboratories.

(A) Basic Qualifications. To be designated
a qualified laboratory, a firm shall demon-
strate that it—

1. Is staffed with experienced, profes-
sional or technical personnel in the fields
applicable to the work to be performed;

2. Has adequate space for material
preparation and cleaning and sterilizing
equipment and has stationary equipment,
storage and space to accommodate workloads
during peak periods;

3. Meets applicable federal or state safe-
ty and health requirements;

4. Has analytical, monitoring and mea-
suring equipment capable of meeting applica-
ble standards;

5. Has the capability of collecting nec-
essary field samples and making hydrologic
field measurements and analytical laboratory
determinations by acceptable hydrologic,
geologic or analytical methods in accordance
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with the requirements of 10 CSR 40-
6.040(5), 10 CSR 40-6.110(5) and 10 CSR
40-6.120(5), and any other applicable provi-
sions of this chapter. Other appropriate meth-
ods or guidelines for data acquisition may be
approved by the director; and

6. Has the capability of performing ser-
vices for either the determination or state-
ment referenced in subsection (5)(B).

(B) Subcontractors. Subcontractors may be
used to provide some of the required services,
provided their use is identified at the time a
determination is made that a firm is qualified
and they meet requirements specified by the
director or commission.

(8) Assistance Funding.

(A) Use of Funds. Funds specifically
authorized for this program shall be used to
provide the services specified in subsection
(5) and shall not be used to cover administra-
tive expenses.

(B) Allocation of Funds. The director or
commission shall establish a formula for allo-
cating funds to provide services for eligible
small operators if available funds are less
than those required to provide the services
pursuant to this rule.

(9) Applicant Liability.

(A) The applicant shall reimburse the
director or commission for the cost of the
laboratory services performed pursuant to
this section if—

1. The applicant submits false informa-
tion, fails to submit a permit application
within one (1) year from the date of receipt of
the approved laboratory report or fails to
mine after obtaining a permit;

2. The director or commission finds that
the applicant’s actual and attributed annual
production of coal for all locations exceeds
one hundred thousand (100,000) tons during
any consecutive twelve (12)-month period
either during the term of the permit for which
assistance is provided or during the first five
(5) years after issuance of the permit,
whichever is shorter; or

3. The permit is sold, transferred or
assigned to another person and the transfer-
ee’s total actual and attributed production
exceeds the one hundred thousand (100,000)-
ton annual production limit during any con-
secutive twelve (12)-month period of the
remaining term of the permit. Under this sec-
tion, the applicant and its successor are joint-
ly and severally obligated to reimburse the
director or commission.

(B) The director or commission may waive
the reimbursement obligation if s/he finds
that the applicant at all times acted in good
faith.

AUTHORITY: section 444.530, RSMo 1994.*
Original rule filed Oct. 12, 1979, effective
Feb. 11, 1980. Amended: Filed Aug. 13,
1982, effective Nov. 11, 1982. Rescinded and
readopted: Filed Aug. 4, 1987, effective Nov.
23, 1987. Amended: Filed Sept. 15, 1994,
effective April 30, 1995.

*Original authority 1971, amended 1983, 1990, 1993.

10 CSR 40-8.060 State Employees Finan-
cial Interest

PURPOSE: This rule sets forth procedures
for determining financial interests of state
employees in coal mining, pursuant to sec-
tions 444.810 and 444.865.8, RSMo.

(1) To insure compliance with section
444.865.8, RSMo, the commission shall—

(A) Provide advice, assistance and guid-
ance to all state employees required to file
statements pursuant to section (4) of this rule;

(B) Promptly review the statement of
employment and financial interest and sup-
plements, if any, filed by each employee, to
determine if the employee has correctly iden-
tified those listed employment and financial
interests which constitute a direct or indirect
financial interest in an underground or sur-
face coal mining operation;

(C) Resolve prohibited financial interest
situations by initiating remedial action or by
reporting the violations to the director of the
office who is responsible for initiating action
to impose the penalties of the Act;

(D) Certify on each statement that review
has been made, that prohibited financial
interests, if any, have been resolved and that
no other prohibited interests have been iden-
tified from the statement;

(E) Submit to the director of the office
those statistics and information as s/he may
request to enable preparation of the required
annual report to congress;

(F) Submit to the director of the office the
initial listing and the subsequent annual list-
ings of positions as required by section (4) of
this rule;

(G) Furnish a blank statement forty-five
(45) days in advance of the filing date estab-
lished by subsection (6)(A) to each state
employee required to file a statement; and

(H) Inform annually each state employee
required to file a statement with the commis-
sion of the name, address and telephone num-
ber of the person whom they may contact for
advice and counseling.

(2) Commission employees performing any
duties or functions under the law shall—

(A) Have no direct or indirect financial
interest in coal mining operations;

(B) File a fully completed statement of
employment and financial interest or upon
entrance to duty and annually after that on
the specified filing date; and

(C) Comply with directives issued by per-
sons responsible for approving each statement
and comply with directives issued by those
persons responsible for ordering remedial
action.

(3) Definitions.

(A) Coal mining operation means the busi-
ness of developing, producing, preparing or
loading bituminous coal, subbituminous coal,
anthracite or lignite or of reclaiming the areas
upon which those activities occur.

(B) Employee means—

1. Any person employed by the commis-
sion who performs any function or duty
under the law; and

2. Advisory board members and consul-
tants who perform any function or duty under
the law, if they perform decision-making
functions for the commission under the law
or regulations.

(C) Performing any function or duty under
this law means those decisions or actions,
which if performed or not performed by an
employee affect the programs under the law.

(D) Direct financial interest means owner-
ship or part ownership by an employee of
lands, stocks, bonds, debentures, warrants,
partnership shares or other holdings and also
means any other arrangement where the
employee may benefit from his/her holding in
or salary from coal mining operations. Direct
financial interests include employment, pen-
sions, creditor, property and other financial
relationships.

(E) Indirect financial interest means the
same financial relationships as for direct
ownership, but where the employee reaps the
benefits of these interests, including interest
held by his/her spouse, minor child and oth-
er relatives, including in-laws residing in the
employee’s home. The employee will not be
deemed to have an indirect financial interest
if there is no relationship between the
employee’s functions or duties and the coal
mining operation in which the spouse, minor
children or other resident relatives hold a
financial interest.

(F) Prohibited financial interest means any
direct or indirect financial interest in any coal
mining operation.

(4) Penalties.

(A) Criminal penalties are imposed by sec-
tion 444.865, RSMo which prohibits each
employee of the commission who performs

20

CODE OF STATE REGULATIONS

(3/31/95)* Rebecca McDowell Cook
Secretary of State



Chapter 8—Definitions and General Requirements

10 CSR 40-8 m

any function or duty under the law from hav-
ing a direct or indirect financial interest in
any underground or surface coal mining oper-
ation and whoever knowingly violates the
provisions of section 444.865.8, RSMo, upon
conviction, shall be punished by a fine of not
more than two thousand five hundred dollars
($2500) or by imprisonment of not more than
one (1) year or by both.

(B) Regulatory Penalties. The provisions in
section 444.865.8, RSMo make compliance
with the financial interest requirements a
condition of employment for employees of the
commission who perform any functions or
duties under the law. Accordingly, an employ-
ee who fails to file the required statement will
be considered in violation of the intended
employment provisions of section 444.865.8,
RSMo and will be subject to removal from
his/her position.

(5) Where To File. The commission members
shall file their statements with the director of
the office. All employees shall file their state-
ments with the commission.

(6) What To Report.

(A) Each employee shall report all infor-
mation required on the statement of employ-
ment and financial interests of the employee,
his/her spouse, minor children or other rela-
tives who are full-time residents of the
employee’s home. The report shall be on a
form which will be provided. The statement
consists of the following three (3) major
parts:

1. A listing of all financial interests,
including employment, security, real proper-
ty, creditor and other financial interests held
during the course of the preceding year;

2. A certification that none of the listed
financial interest represents a direct or indi-
rect financial interest in an underground or
surface coal mining operation except as
specifically identified and described by the
employee as part of the certificate; and

3. A certification by the reviewer that
the form was reviewed, that prohibited inter-
ests have been resolved and that no other pro-
hibited interests have been identified from the
statement.

(B) Listing of All Financial Interests. The
statement will set forth the following infor-
mation regarding any financial interest:

1. Employment. Any continuing financial
interests in business entities and nonprofit
organizations through a pension or retirement
plan, shared income, salary or other income
arrangement as a result of prior or current
employment. The employee, his/her spouse
or other resident relative is not required to
report a retirement plan from which s/he will

receive a guaranteed income. A guaranteed
income is one which is unlikely to be
changed as a result of actions taken by the
commission;

2. Securities. Any financial interests in
business entities and nonprofit organizations
through ownership of stock, stock options,
bonds, securities or other arrangements
including trusts. An employee is not required
to report holdings in widely diversified mutu-
al funds, investment clubs or regulated
investment companies not specializing in
underground and surface coal mining opera-
tions;

3. Real property ownership, lease, royalty
or other interests or rights in lands or miner-
als. Employees are not required to report
lands developed and occupied for a personal
residence; and

4. Creditors. Debts owed to business enti-
ties and nonprofit organizations. Employees
are not required to report debts owed to
financial institutions (banks, savings and loan
associations, credit unions and the like)
which are chartered to provide commercial or
personal credit. Also excluded are charge
accounts and similar short-term debts for cur-
rent and ordinary household and living
expenses.

(C) Employee Certification and, if Appli-
cable, a Listing of Exceptions.

1. The statement will provide for a
signed certification by the employee that to
the best of his/her knowledge—

A. None of the listed financial inter-
ests represents an interest in an underground
or surface coal mining operation except as
specifically identified and described as excep-
tions by the employee as part of the certifi-
cate; and

B. The information shown on the
statement is true, correct and complete.

2. An employee is expected to—

A. Have complete knowledge of
his/her personal involvement in business
enterprises such as a sole proprietorship and
partnership, his/her outside employment and
the outside employment of the spouse and
other covered relatives; and

B. Be aware of the information con-
tained in the annual financial statement or
other corporate or business reports routinely
circulated to investors or routinely made
available to the public.

3. The exceptions shown in the employ-
ee certification of the form must provide
enough information to determine the exis-
tence of a direct or indirect financial interest.
Accordingly, the exceptions should—

A. List the financial interests;

B. Show the number of shares, esti-
mated value or annual income of the financial
interests; and

C. Include any other information
which the employee believes should be con-
sidered in determining whether or not the
interest represents a prohibited interest.

4. Employees are cautioned to give seri-
ous consideration to their direct and indirect
financial interest before signing the statement
of certification.

(7) Gifts and Gratuities.

(A) Except as provided in subsection
(11)(B) of this rule, employees shall not solic-
it or accept, directly or indirectly, any gift,
gratuity, favor, entertainment, loan or any
other thing of monetary value from a coal
company which—

1. Conducts or is seeking to conduct
operations or activities that are regulated by
the commission; or

2. Has interest that may be substantially
affected by the performance or nonperfor-
mance of the employee’s official duty.

(B) The prohibitions in subsection (11)(A)
of this rule do not apply in the context of
obvious family or personal relationships,
such as those between the parents, children or
spouse of the employee and the employee,
when the circumstances make it clear that it
is those relationships rather that the business
of the persons concerned which are the moti-
vating factors. An employee may accept—

1. Food and refreshments of nominal
value on infrequent occasions in the ordinary
course of a luncheon, dinner or other meeting
where an employee may properly be in atten-
dance; and

2. Unsolicited advertising or promotion-
al material, such as pens, pencils, note pads,
calendars and other items of nominal value.

(8) Resolving Prohibited Interests.
(A) Actions of the Commission.
1. Remedial action to effect resolution.
If an employee has a prohibited financial
interest, the commission will promptly advise
the employee that remedial action which will
resolve the prohibited interest is required
within ninety (90) days.
2. Remedial action may include:
A. Reassignment of the employee to
a position which performs no function or
duty under the law;
B. Divestiture of the prohibited finan-
cial interest; or
C. Other appropriate action which
either eliminates the prohibited interest or
eliminates the situation which creates the
conflict.

Rebecca McDowell Cook
Secretary of State
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3. Reports of noncompliance. If ninety
(90) days after an employee is notified to take
remedial action that employee is not in com-
pliance that fact will be reported to the com-
mission.

4. An employee who disagrees with the
remedial action may request in writing for a
preremedial action conciliatory conference
within thirty (30) days of the order of reme-
dial action. Upon this request, the commis-
sion will meet with the employee within six-
ty (60) days before taking final action.

(B) Members of the commission shall
excuse themselves from proceedings which
may affect their direct or indirect financial
interests.

(9) Who Shall File.

(A) Any employee who performs any func-
tion or duty under the law is required to file
a statement of employment and financial
interests. An employee who is no longer
employed at the time a filing is due is not
required to file a statement.

(B) The commission, annually by July 1,
will prepare a list of those positions within
the commission that do not involve perfor-
mance of any functions or duties under the
law and will send the list with written justifi-
cations to the director of the office by
September 30 of each year.

(10) When to File.

(A) Employees performing functions or
duties under the law shall file—

1. Within one hundred twenty (120) days
(June 10, 1980) of the effective date of these
regulations (February 11, 1980); and

2. Annually after that within the month
of February.

(B) New employees hired, appointed or
transferred to perform functions or duties
under the law will be required to file at the
time of entrance to duty.

(C) New employees are not required to file
an annual statement on the subsequent annu-
al filing date if this date occurs within two (2)
months after their initial statement was filed.

AUTHORITY: section 444.530, RSMo 1994.*
Original rule filed Oct. 12, 1979, effective
Feb. 11, 1980. Amended: Filed Aug. 13,
1982, effective Nov. 11, 1982. Amended:
Filed May 2, 1989, effective Aug. 1, 1989.

*Original authority 1971, amended 1983, 1990, 1993.
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FORM O$M 23 (3189) UNITED STATES DEPARTMENT OF THE INTERIOR Aporoved by GiB

N 1029-0067
Office of Surface Mining Reclamation and Enforcement Exprres: 5/31/93

Statement of Employment and Financial Interests
(For Use by State Employees)

1 Name [Last, First, Initial} 2. Title of Position
3. Date of Appointment {in present pasition) &. Bureau/Office
5. Duty Station/Office Location . 6. Telephone 7. Calendar Year Covered

Before completing this form, see instructions on the back

Partt. EMPLOYMENT AND FINANCIAL INTERESTS. List the names of business entities, nonprofit argamzations, 2ducationai and other institut:ons in which you. your spouse. minGr chidd or other relatives who
are full-time residents o1 your immediate household have (1) an interest as an employee, athcer, owner, director. trustee, partner, advisor, of consultant; (2) a continuing financial interest. through a pensicn
ar zeticement plan, individual retitement account, shareg income, or other arrangement 2% 2 result of any cusrent ar prior employment: (3) any financral interest through the ownership of stock. stock
options, bonds, securities ar other arrangements including trusts

[—__] Check box if you have none¢ o report.

c°d§rjbs' < Name of Organization Description of Interest Nature of Employment and Financial Interast

Part ji. REAL PROPERTY. List interests in real property ar rights (e 4, lease, royalty, mineral) n lands, 1n which you, yaur spouse, mingr child or other relatives wheo are tull-time residents of your immediate
household have an interest  Exclude property which you accupy a5 a personal residence  Personal residence means any real property used exclusvely as a private dwelling by you or your spouse, which 1s not
rented for any petiod during the ca'endar year  There may be more than one personai res.dence. and the term may inciude a vacation home The term 15 notiimited 10 domicile

[:l Check box 1f you have none 10 report

Code ). 5. C Nature of Interests, (e.g., ownership, Description of Interest, (e.q., residence, hotel,
o ‘0 '™ | mortgage, lien, investment trust, mineral apartment, farm, undeveloped land, Location of interest {county and state}
rights) recreation)

Part I CREDITORS. List the namas of craditors to whom you, yOur spouse, mingre chld or other relatives who are fuli-ime residents of your immediate household are indebted. Exclude debts for a martgage
on property occupted a3 a personai residence or debts for current and oramary household and living expenses such as househola furnishings, automobile, education, vazatien, and similar expenses,

D Check box if you have none toreport

Code ), S, C,

o Name and Address of Creditor Nature of Indebtedness (e.g., personal loan,

note, security, etc.)

Part V. EMPLOYMENT CERTIFICATE. Tothe best of my wnowleoge, none of the emaloyment and financial, real property, or credrtor interests histed in Parts | through it represent an interest in zn
underground or surface COal Miring 0peratan except as folkows

D Check box if you have none toreport.

Code J,5,C, . )
or O Nature of Interest (e.q., employment, mineral rights, undeveloped land, etc.)

1 CERTIFY¥ that the statements | have made are true. correct, and tampiete 1o the best of my knowledge and belief.

Signature of Employee Date

COBE: For interest other than your own, identify the ownership of each reported interest by using (/) 1or JoInt Gwnership with spause, minor chitd o other relatives. ($) for spouse. (C) far mmor child or ()
tor other relatives wha are full-time resigents 14 your immegiate household

Rebecca McDowell Cook  (3/31/95)* CODE OF STATE REGULATIONS
Secretary of State
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PART V., REVIEWER'S CERTIFICATE. Review completed, promibited interests, any, have been resclved. and determinaten made that ne other prohibited interests have been identified from the statement,

Reviewer’s comments, if any, to show the basis for decision:

Signature of Reviewer Date

PRIVACY and PAPERWORK REDUCTION ACT NOTICE

Section 517(g) of Public Law 95-87 SURFACE MINING CONTROL AND RECLAMATION ACT and 30 CFR 705 constitute the autherity for collecting the personal
data of this statement of employment and financial interests. This data must be furnished. Krowing failure to file or report information required may subject
you to disciplinary action by your employing agency or other appropriate authority. Knowing faiture to file or report information required may subject you to
criminal prosecution under 30 U S.C. 1267, leading to a fine of sot more than $2,500 or imprisonment for not moare than one year or bath.

The information gathered from the statement witl be used to determine whether there are any direct or indirect financial interests in vislation of Section
517(g) of Public Law 95-87.

Maintenance of the statement by the State regulatory authority is subject to State faw. Pursuant to 30 CFR 705 the statement may be inspected by or provided
to representatives of the U.S. Department of the Interior,

if the statement is provided 10 the U 5. Department of the Interior, the statement will be subject to the requirements of Federal law, including the Privacy Act
of 1974, 5 U5.C. 552a. The US. Department of the interior may make routing disclosures (1) from the records of an indwidual in response to an inquiry from a
Congressional office made at the request of that individual; (2 to the U 5. Department of lustice when related to litigation or anticipated litigation involving
the records or the subject matter of the records; and (3) to appropriate State and Federat law enforcemant agences

Public reporting burden for this form is estimated to average 20 minutes per response, including time for reviewing instructions, gathenng and maintaining
data, and completing and reviewing the form. Direct comments regarding the burden estimate or any other aspect of this form to Information Coliection
Officer, Office of Surface Mining Reclamation and Enforcement, 1951 Constitution Avenue, NW, Washington, D € 20240; 2nd the Qffice of Management and
Budget, Paperwork Reduction Project {N 1029-0067, Washington, D C. 20303

GENERAL INSTRUCTIONS

Report all interests heid at any time during the caiendar year Indicate which interests were sold. When there is insufficient space on this form to provide the
required information, use attachments as necessary. In the event any of the required information 1s not known to you, but 1s known to another person (e q.
trustee, accountant, reiative, etc), you should request that other person to submit the information on your behalf Please report such a request on your
statemenc;c. Give the name and address of the other person, and include the date of your request. Briefly expiain the situation and the subject matter
requested.

Exclusions: You are not required to submit any tnformation relating to any connection with, or interest in, a professional society, a charrtable, religious. social
fraternal, recreational, public service, civil, or political organization or any similar grganizational UNLESS the orgamization owns or conducts a coal mining
operation. Educational and other institutions daing research and devei‘:apment or related work involving grants or money from or contracts with the
Government are deemed to be "business enterprises” for purposes of this report and shaould ba included.

You may exclude: (1) holdings in a widely diversified mutual funds, investment clubs, or regulated investment compames not spectafizing in underground or
surface coal mining operations, (2) Savings or deposits in banks. credit unions, building and loan assogiations, or insurance companies, (3) Debts owed to
financial institutions (banks, savings and foan associations, credit unions and the iike) which are chartered to provide commercial or personal credit, and (4)
Retirement plans from which you, your spouse, or other relatives who are full-time residents of your immediate household received a guaranteed income. A
guaranteed income is one whith is unlikey to be changed as a result of actions taken by the State regulatory autherity

i Kour official duties rnax bring you 1n contact with business entities, nonprofit organizations, or other 1nstitutions with which your spause, minar child or
other relatives who are full-time residents of your immediate household have erther an employment or creditor relationship, you should provide enough
information about the situation to allow the reviewer to determine the potential for an indirect financial interest
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10 CSR 40-8.070 Applicability and Gener-
al Requirements

PURPOSE: This rule sets forth general
requirements and statements of applicability
for 10 CSR 40-3-10 CSR 40-9, pursuant to
section 444.810, RSMo.

Editor's Note: The secretary of state has
determined that the publication of this rule in
its entirety would be unduly cumbersome or
expensive. The entire text of the material ref-
erenced has been filed with the secretary of
state. This material may be found at the
Office of the Secretary of State or at the head-
quarters of the agency and is available to any
interested person at a cost established by
state law.

(1) Incorporation by Reference. Any incorpo-
ration by reference of any federal document,
including the Federal Register, shall be as
that document exists on the date that the rule
which incorporates that document is adopted
by the commission.

(2) Applicability. 10 CSR 40-3-10 CSR 40-9
apply to all coal exploration and surface coal
mining and reclamation operations, except
the following:

(A) The extraction of coal by a landowner
for his/her own noncommercial use from land
owned or leased by him/her. Noncommercial
use does not include the extraction of coal by
one unit of an integrated company or other
business or nonprofit entity which uses the
coal in its own manufacturing or power
plants;

(B) The extraction of coal as an incidental
part of federal, state or local government-
financed highway or other construction;

(C) This subsection implements the
exemption contained in section 444.815.6(3)
of the Surface Coal Mining Law concerning
the extraction of coal incidental to the extrac-
tion of other minerals where coal does not
exceed sixteen and two-thirds percent (16
2/3%) of the total tonnage of coal and other
minerals removed for purposes of commercial
use or sale.

1. As used in subsection (2)(C), the fol-
lowing terms have the meanings specified,
except where otherwise indicated:

A. Cumulative measurement period
means the period of time over which both
cumulative production and cumulative rev-
enue are measured—

(I) For purposes of determining the
beginning of the cumulative measurement
period, subject to regulatory authority
approval, the operator must select and con-
sistently use one (1) of the following:

(a) For mining areas where coal
or other minerals were extracted prior to
August 3, 1977, the date extraction of coal or
other minerals commenced at that mining
area or August 3, 1977; or

(b) For mining areas where
extraction of coal or other minerals com-
menced on or after August 3, 1977, the date
extraction of coal or other minerals com-
menced at that mining area, whichever is ear-
lier; and

(II) For annual reporting purposes
pursuant to paragraph (2)(C)10. of this rule,
the end of the period for which cumulative
production and revenue is calculated is either
for mining areas where—

(a) Coal or other minerals were
extracted prior to November 1, 1990, and
every October 31 after that; or

(b) Extraction of coal or other
minerals commenced on or after November
1, 1990, the last day of the calendar quarter
during which coal extraction commenced and
each anniversary of that day after commence-
ment;

B. Cumulative production means the
total tonnage of coal or other minerals
extracted from a mining area during the
cumulative measurement period. The inclu-
sion of stockpiled coal and other mineral ton-
nages in this total is governed by paragraph
(2)(C)8. of this rule;

C. Cumulative revenue means the
total revenue derived from the sale of coal or
other minerals and the fair market value of
coal or other minerals transferred or used,
but not sold, during the cumulative measure-
ment period;

D. Mining area means an individual
excavation site or pit from which coal, other
minerals and overburden are removed; and

E. Other minerals means any com-
mercially valuable substance mined for its
mineral value, excluding coal, topsoil, waste
and fill material.

2. Collection of information procedures
are described in the following:

A. The collections of information
contained in paragraphs (2)(C)3., 4., 5., 7.
and 10. of this rule have been approved by the
Land Reclamation Commission. The infor-
mation will be used to determine the initial
and continuing applicability of the incidental
mining exemption to a particular mining
operation. Response is required to obtain and
maintain the incidental mining exemption in
accordance with section 444.815.6(3) of the
Surface Coal Mining Law; and

B. Public reporting burden for this
collection of information is estimated to aver-
age one (1) hour per response, including the
time for reviewing instructions, searching

existing data sources, gathering and main-
taining the data needed and completing and
reviewing the collection of information. Send
comments regarding this burden estimate or
any other aspect of this collection of informa-
tion, including suggestions for reducing the
burden, to Director, Land Reclamation Pro-
gram, P.O. Box 176, Jefferson City, MO
65102.

3. Application requirements and proce-
dures shall be completed as described in the
following:

A. New operations.

(I) Any person who plans to com-
mence or continue coal extraction after
November 30, 1990, in reliance on the inci-
dental mining exemption, shall file a com-
plete application for exemption with the reg-
ulatory authority for each mining area.

(II) Following incorporation of an
exemption application approval process into a
regulatory program, a person may not com-
mence coal extraction based upon the exemp-
tion until the regulatory authority approves
the application, except as provided in part
(2)(C)3.E.(II0) of this rule;

B. Existing operations. Any person
who has commenced coal extraction at a min-
ing area in reliance upon the incidental min-
ing exemption prior to November 30, 1990
may continue mining operations for sixty (60)
days after (January 29, 1991) the effective
date (November 30, 1990). Coal extraction
may not continue after the sixty (60)-day
period unless that person files an administra-
tively complete application for exemption
with the regulatory authority. If an adminis-
tratively complete application is filed within
sixty (60) days, the person may continue
extracting coal in reliance on the exemption
beyond the sixty (60)-day period until the
regulatory authority makes an administrative
decision on the application;

C. Additional information. The regu-
latory authority shall notify the applicant if
the application for exemption is incomplete
and may at any time require submittal of
additional information;

D. Public comment period. Following
publication of the newspaper notice required
by subparagraph (2)(C)4.1. of this rule, the
regulatory authority shall provide a period of
no less than thirty (30) days during which
time any person having an interest which is or
may be adversely affected by a decision on
the application may submit written comments
or objections;

E. Exemption determination.

(I) No later than ninety (90) days
after filing of an administratively complete
application, the regulatory authority shall
make a written determination whether, and

Rebecca McDowell Cook
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under what conditions, the persons claiming
the exemption are exempt under this part and
shall notify the applicant and persons submit-
ting comments on the application of the
determination and the basis for the determi-
nation.

(II) The determination of exemp-
tion shall be based upon information con-
tained in the application and any other infor-
mation available to the regulatory authority at
that time.

(IIT) If the regulatory authority fails
to provide an applicant with the determina-
tion as specified in part (2)(C)3.E.(I) of this
rule, an applicant who has not begun may
commence coal extraction pending a determi-
nation on the application unless the regulato-
ry authority issues an interim finding, togeth-
er with reasons for this finding, that the
applicant may not begin coal extraction; and

F. Administrative review.

(I) Any adversely affected person
may request administrative review of a deter-
mination under subparagraph (2)(C)3.E. of
this rule within thirty (30) days of the notifi-
cation of the determination in accordance
with procedures established under Chapter
536, RSMo.

(II) A petition for administrative
review filed under Chapter 536, RSMo shall
not suspend the effect of a determination
under subparagraph (2)(C)3.E. of this rule.

4. An application for exemption, at a
minimum, shall include:

A. The name and address of the appli-
cant;

B. A list of the minerals sought to be
extracted;

C. Estimates of annual production of
coal and the other minerals within each min-
ing area over the anticipated life of the min-
ing operation;

D. Estimated annual revenues to be
derived from bona fide sales of coal and oth-
er minerals to be extracted within the mining
area;

E. Where coal or the other minerals
are to be used rather than sold, estimated
annual fair market values at the time of pro-
jected use of the coal and other minerals to be
extracted from the mining area;

E The basis for all annual production,
revenue and fair market value estimates;

G. A description, including county,
township, if any, and boundaries of the land,
of sufficient certainty that the mining areas
may be located and distinguished from other
mining areas;

H. An estimate to the nearest acre of
the number of acres that will compose the
mining area over the anticipated life of the
mining operation;

I. Evidence of publication, in a news-
paper of general circulation in the county of
the mining area, of a public notice that an
application for exemption has been filed with
the regulatory authority (the public notice
must identify the persons claiming the
exemption and must contain a description of
the proposed operation and its locality that is
sufficient for interested persons to identify
the operation);

J. The representative stratigraphic
cross-section(s) based on test borings or oth-
er information identifying and showing the
relative position, approximate thickness and
density of the coal and each other mineral to
be extracted for commercial use or sale and
the relative position and thickness of any
material, not classified as other minerals, that
also will be extracted during the conduct of
mining activities;

K. A map of appropriate scale which
clearly identifies the mining area;

L. A general description of mining
and mineral processing activities for the min-
ing area;

M. A summary of sales commitments
and agreements for future delivery, if any,
which the applicant has received for other
minerals to be extracted from the mining
area, or a description of potential markets for
the minerals;

N. If the other minerals are to be
commercially used by the applicant, a
description specifying the use;

O. For operations having extracted
coal or other minerals prior to filing an appli-
cation for exemption, in addition to the infor-
mation required, the following information
also must be submitted:

(I) Any relevant documents the
operator has received from the regulatory
authority documenting its exemption from the
requirements of the surface coal mining law;

(II) The cumulative production of
the coal and other minerals from the mining
area; and

(IIT) Estimated tonnages of stock-
piled coal and other minerals; and

P. Any other information pertinent to
the qualification of the operation as exempt.

5. Public availability of information is
defined and shall be handled as described in
the following:

A. Except as provided in subpara-
graph (2)(C)5.B. of this rule, all information
submitted to the regulatory authority under
subsection (2)(C) shall be made available
immediately for public inspection and copy-
ing at the local offices of the regulatory
authority having jurisdiction over the mining
operations claiming exemption until at least
three (3) years after expiration of the period

during which the subject mining area is
active;

B. The regulatory authority may keep
information submitted to the regulatory
authority under this part confidential if the
person submitting it requests in writing, at
the time of submission, that it be kept confi-
dential and the information concerns trade
secrets or is privileged commercial or finan-
cial information of the persons intending to
conduct operations under this rule; and

C. Information requested to be held
as confidential under subparagraph
(2)(C)5.B. of this rule shall not be made pub-
licly available until after notice and opportu-
nity to be heard is afforded persons both
seeking and opposing disclosure of the infor-
mation.

6. Requirements for exemption.

A. Activities are exempt from the
requirements of the surface coal mining law if
all of the following are satisfied:

(I) The cumulative production of
coal extracted from the mining area deter-
mined annually as described in this rule does
not exceed sixteen and two-thirds percent
(162/3%) of the total cumulative production
of coal and other minerals removed during
that period for purposes of a bona fide sale or
reasonable commercial use;

D) Coal is produced from a geo-
logical stratum lying above or immediately
below the deepest stratum from which other
minerals are extracted for purposes of a bona
fide sale or reasonable commercial use; and

(IIT) The cumulative revenue
derived from the coal extracted from the min-
ing area determined annually shall not exceed
fifty percent (50%) of the total cumulative
revenue derived from the coal and other min-
erals removed for purposes of a bona fide sale
or reasonable commercial use. If the coal
extracted or the minerals removed are used by
the operator or transferred to a related entity
for use instead of being sold in a bona fide
sale, then the fair market value of the coal or
other minerals shall be calculated at the time
of use or transfer and shall be considered
rather than revenue.

B. Persons seeking or that have
obtained an exemption from the requirements
of the surface coal mining law shall comply
with the following:

(I) Each other mineral upon which
an exemption under this rule is based must be
a commercially valuable mineral for which a
market exists or which is mined in bona fide
anticipation that a market will exist for the
mineral in the reasonably foreseeable future,
not to exceed twelve (12) months from the
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end of the current period for which cumula-
tive production is calculated. A legally bind-
ing agreement for the future sale of other
minerals is sufficient to demonstrate this
standard; and

(IT) If either coal or other minerals
are transferred or sold by the operator to a
related entity for its use or sale, the transac-
tion must be made for legitimate business
purposes.

7. A person conducting activities cov-
ered by this rule shall—

A. Maintain on-site or at other loca-
tions available to the commission and its rep-
resentatives and the secretary information
necessary to verify the exemption including,
but not limited to, commercial use and sales
information, extraction tonnages and a copy
of the exemption application and exemption
approved by the regulatory authority;

B. Notify the regulatory authority
upon the completion of the mining operation
or permanent cessation of all coal extraction
activities; and

C. Conduct operations in accordance
with the approved application or when autho-
rized to extract coal under subparagraph
(2)(C)3.B. or part (2)(C)3.E.(III) of this rule
prior to submittal or approval of an exemp-
tion application in accordance with the stan-
dards of this rule.

8. Authorized representatives of the
commission and the secretary shall have the
right to conduct inspections of operations
claiming exemption under this subsection.

A. Each authorized representative of
the commission and the secretary conducting
an inspection under subsection (2)(C)—

(I) Shall have a right of entry to,
upon and through any mining and reclama-
tion operations without advance notice or a
search warrant, upon presentation of appro-
priate credentials;

(IT) At reasonable times and with-
out delay, may have access to and copy any
records relevant to the exemption; and

(III) Shall have a right to gather
physical and photographic evidence to docu-
ment conditions, practices or violations at a
site.

B. No search warrant shall be
required with respect to any activity under
subparagraphs (2)(C)7.D. and E. of this rule,
except that a search warrant may be required
for entry into a building.

9. Stockpiling of minerals shall be con-
ducted as described in the following:

A. Coal. Coal extracted and stock-
piled may be excluded from the calculation of
cumulative production until the time of its
sale, transfer to a related entity or use—

(I Up to an amount equaling a
twelve (12)-month supply of the coal required
for future sale, transfer or use as calculated,
based upon the average annual sales, transfer
and use from the mining area over the two (2)
preceding years; or

(II) For a mining area where coal
has been extracted for a period of fewer than
two (2) years, up to an amount that would
represent a twelve (12)-month supply of the
coal required for future sales, transfer or use
as calculated based on the average amount of
coal sold, transferred or used each month;
and

B. Other minerals.

(I) The commission shall disallow
all or part of an operator’s tonnages of stock-
piled other minerals for purposes of meeting
the requirements of this rule if the operator
fails to maintain adequate and verifiable
records of the mining area of origin, the dis-
position of stockpiles or if the disposition of
the stockpiles indicates the lack of commer-
cial use or market for the minerals.

(II) The commission may only
allow an operator to utilize tonnages of stock-
piled other minerals for purposes of meeting
the requirements of this rule if—

(a) The stockpiling is necessary
to meet market conditions or is consistent
with generally accepted industry practices;
and

(b) Except as provided in part
(2)(C)9.B.(IIl) of this rule, the stockpiled
other minerals do not exceed a twelve (12)-
month supply of the mineral required for
future sales as approved by the regulatory
authority on the basis of the exemption appli-
cation.

(IIT) The commission may allow an
operator to utilize tonnages of stockpiled oth-
er minerals beyond the twelve (12)-month
limit established in part (2)(C)9.B.(II) of this
rule if the operator can demonstrate to the
regulatory authority’s satisfaction that the
additional tonnage is required to meet future
business obligations of the operator, as may
be demonstrated by a legally binding agree-
ment for future delivery of the minerals.

(IV) The commission may periodi-
cally revise the other mineral stockpile ton-
nage limits in accordance with the criteria
established by parts (2)(C)9.B.(II) and (III) of
this rule, based on additional information
available to the commission.

10. Revocation and enforcement shall be
conducted as described in the following:

A. Commission responsibility. The
commission shall conduct an annual compli-
ance review of the mining area, utilizing the
annual report submitted pursuant to para-
graph (2)(C)11. of this rule, an on-site

inspection and any other information avail-
able to the commission;

B. If the commission has reason to
believe that a specific mining area was not
exempt under the provisions of this rule or
counterpart provisions of the state regulatory
program at the end of the previous reporting
period, is not exempt, or will be unable to
satisfy the exemption criteria at the end of the
current reporting period, the regulatory
authority shall notify the operator that the
exemption may be revoked and the reason(s)
for relocation. The exemption will be revoked
unless the operator demonstrates to the regu-
latory authority within thirty (30) days that
the mining area in question should continue
to be exempt;

C. If the commission finds that an
operator has not demonstrated that activities
conducted in the mining area qualify for the
exemption, the commission shall revoke the
exemption and immediately notify the opera-
tor and intervenors. If a decision is made not
to revoke an exemption, the commission shall
immediately notify the operator and inter-
VEnors;

D. Any adversely affected person may
request administrative review of a decision
whether to revoke an exemption within thirty
(30) days of the notification of that decision
in accordance with procedures established
under Chapter 536, RSMo;

E. A petition for administrative
review filed under Chapter 536, RSMo shall
not suspend the affect of a decision whether
to revoke an exemption; and

E Direct enforcement.

(I) An operator mining in accor-
dance with the terms of an approved exemp-
tion shall not be cited for violations of the
commission which occurred prior to the revo-
cation of the exemption.

(II) An operator who does not con-
duct activities in accordance with the terms
of an approved exemption, and knows or
should know the activities are not in accor-
dance with the approved exemption shall be
subject to direct enforcement action for vio-
lations of the commission which occur during
the period of these activities.

(III) Upon revocation of an exemp-
tion or denial of an exemption application, an
operator shall stop conducting surface coal
mining operations until a permit is obtained
and shall comply with the reclamation stan-
dards of the commission with regard to con-
ditions, areas and activities existing at the
time of revocation or denial.

11. Reporting requirements.

A. Following approval by the com-
mission of an exemption for a mining area,
the person receiving the exemption, for each
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mining area, shall file a written report annu-
ally with the commission containing the
information specified in subparagraph
(2)(C)11.B. of this rule.

(I) The report shall be filed no lat-
er than thirty (30) days after the end of the
twelve (12)-month period as determined in
accordance with the definition of cumulative
measurement period in paragraph (2)(C)1. of
this rule.

(II) The information in the report
shall cover—

(a) Annual production of coal
and other minerals and annual revenue
derived from coal and other minerals during
the preceding twelve (12)-month period; and

(b) The cumulative production of
coal and other minerals and the cumulative
revenue derived from coal and other miner-
als.

B. For each period and mining area
covered by the report, the report shall speci-
fy—

(I) The number of tons of extracted
coal sold in bona fide sales and total revenue
derived from the sales;

(II) The number of tons of coal
extracted and used or transferred by the oper-
ator or related entity and the estimated total
fair market value of the coal;

(III) The number of tons of coal
stockpiled;

(IV) The number of tons of other
commercially valuable minerals extracted and
sold in bona fide sale and total revenue
derived from the sales;

(V) The number of tons of other
commercially valuable minerals extracted and
used or transferred by the operator or relat-
ed entity and the estimated total fair market
value of the minerals; and

(VI) The number of tons of other
commercially valuable minerals removed and
stockpiled by the operator; and

(D) Coal-Related Structures.

1. Each structure used in connection
with or to facilitate a coal exploration or sur-
face coal mining and reclamation operation
shall comply with the performance standards
and the design requirements of 10 CSR 40-3
or 10 CSR 40-4, except that—

A. An existing structure which meets
the performance standards of 10 CSR 40-3 or
10 CSR 40-4 but does not meet the design
requirements of 10 CSR 40-3 or 10 CSR 40-
4 may be exempt from meeting those design
requirements but only as approved in the per-
mit and plan after obtaining the information
required by 10 CSR 40-6.050(3), 10 CSR 40-
6.120(3) and after making the findings
required in 10 CSR 40-6.070(9);

B. If the performance standards of 10
CSR 40-2 are at least as stringent as the com-
parable performance standards of 10 CSR 40-
3 or 10 CSR 40-4, an existing structure
which meets the performance standards of
10 CSR 40-2 may be exempt from meeting
the design requirements of 10 CSR 40-3 or 10
CSR 40-4 but only as approved in the permit
and plan process after obtaining the informa-
tion required by 10 CSR 40-6.050(3), 10
CSR 40-6.120(3) and after making the find-
ings required in 10 CSR 40-6.070(9);

C. An existing structure which meets
a performance standard of 10 CSR 40-2
which is less stringent than the comparable
performance standards of 10 CSR 40-3 or 10
CSR 40-4 or which does not meet a perfor-
mance standard of 10 CSR 40-3 or 10 CSR
40-4 for which there was no equivalent per-
formance standard in 10 CSR 40-2 shall be
modified or reconstructed to meet the design
standards of 10 CSR 40-3 or 10 CSR 40-4
pursuant to a compliance plan approved in the
permit and plan as required in 10 CSR 40-
6.050(3), 10 CSR 40-6.120(3) and according
to the findings required by 10 CSR 40-
6.070(9); and

D. An existing structure which does
not meet the performance standards of 10
CSR 40-2, and which the applicant proposes
to use in connection with or to facilitate the
coal exploration or surface coal mining and
reclamation operation shall be modified or
reconstructed to meet the design standards of
10 CSR 40-3 or 10 CSR 40-4 prior to
issuance of the permit.

2. The exemptions provided in 10 CSR
40-8.070(2)(D) shall not apply to the require-
ments—

A. For existing and new waste piles
used either temporarily or permanently as
dams or embankments; and

B. To restore the approximate original
contour of the land.

(E) The commission or director shall make
a written determination whether the operation
is exempt under this section within sixty (60)
days of the receipt of the exemption request.
The commission or director shall provide
public notice in a newspaper of general circu-
lation in the general vicinity of the proposed
operations. Prior to the time a determination
is made, a person may submit, and the com-
mission or director shall consider, any writ-
ten information relevant to the determination.
A person requesting that an operation be
declared exempt shall have the burden of
establishing the exemption. If a written deter-
mination of exemption is reversed through
subsequent administrative or judicial action,
any person who, in good faith, has made a
complete and accurate request for an exemp-

tion and relied upon the determination, shall
not be cited for violations which occurred
prior to the date of the reversal.

(3) Availability of Records. Records required
to be made available locally to the public
shall be retained at the commission office in
Jefferson City, Missouri, and if appropriate
at the regional office of the Department of
Natural Resources nearest to the area
involved.

(4) Computation of Time.

(A) Except as otherwise provided, compu-
tation of time under 10 CSR 40-3-10 CSR
40-9 is based on calendar days.

(B) In computing any period of prescribed
time, the day on which the designated period
of time begins is not included. The last day of
the period is included unless it is a Saturday,
Sunday or legal holiday on which the com-
mission’s office in Jefferson City, Missouri,
is not open for business, in which event the
period runs until the end of the next day
which is not a Saturday, Sunday or legal hol-
iday.

(C) Intermediate Saturdays, Sundays and
legal holidays are excluded from the compu-
tation when the period or prescribed time is
seven (7) days or less.

(5) Procedures for Petitioning for Rule
Changes.

(A) Any person may petition the director to
initiate a proceeding for the issuance, amend-
ment or repeal of any regulation under this
law. The petition shall be submitted to the
director of staff of the Missouri Land Recla-
mation Commission, P.O. Box 1368, Jeffer-
son City, MO 65102.

(B) The petition shall be a concise state-
ment of the facts, technical justification and
law which require issuance, amendment or
repeal of the regulation under this law and
shall indicate whether the petitioner desires a
public hearing.

(C) Upon receipt of the petition, the direc-
tor shall determine if the petition sets forth
facts, technical justification and law which
may provide a reasonable basis for issuance,
amendment or repeal of a regulation. Facts,
technical justification or law previously con-
sidered in a petition or rulemaking on the
same issue shall not provide a reasonable
basis. If the director determines that the peti-
tion has a reasonable basis, s/he shall give
notice to the public of the petition by means
of a public notice in any two (2) newspapers
of general statewide circulation and any
newspapers of general circulation in the coun-
ties with surface coal mining operations. In
addition, notice shall be sent by mail to any
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person who has registered with the director at
least forty-five (45) days prior to the date of
the notice. The notice shall include the name
and address of the persons initiating the peti-
tion and a summary of the petition. The
director may hold a public hearing or take
other action to determine whether the petition
should be granted.

(D) Within ninety (90) days of receipt of
the petition, the director shall furnish a copy
of the petition and a written decision either
granting or denying the petition to the com-
mittee on administrative rules and the com-
missioner of administration. The director’s
decision shall constitute the final decision of
the commission.

1. If the petition is granted, the director
shall initiate a rulemaking proceeding.

2. If the petition is denied, the director
shall notify the petitioner and any person who
has expressed interest in the petition, in writ-
ing, setting forth the reasons for denial, with-
in ninety (90) days of receipt of the petition.

AUTHORITY: section 444.810, RSMo 1994.*
Original rule filed Oct. 12, 1979, effective
Feb. 11, 1980. Amended: Filed April 14,
1980, effective Aug. 11, 1980. Amended:
Filed Aug. 1, 1980, effective Dec. 11, 1980.
Amended: Filed Aug. 4, 1987, effective Nov.
23, 1987. Amended: Filed July 3, 1990,
effective Nov. 30, 1990.

*Original authority 1979, amended 1983, 1993.
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